January 11, 1989 LB 341-372
LR 3, 5

able to assist other agencies, other investigating committees,

other individuals who are involved. I have pledged my
cooperation to some of them with whom I have visited. I know
that Senator Chambers feels the same way. I know that other

members of the committee feel the same way. I hope that we are
all pursuing the same goals, same objectives and that we can
work together. I want to say again that this comwittee will act
with propriety, honesty and integrity. We intend to obtain the
best counsel we possibly can and we intend to protect the rights
of the innocent and to pursue those who might have been less
than innocent. Mr. President and members, I ask for a positive
vote on the resolution.

PRESIDENT: That was the closing. The question is the adoption
of the resoluticn. All those in favor vote aye, opposed nay.
Have you all voted? Record, Mr. Clerk, please. Record,
Mr. Clerk, please.

CLERK: 32 ayes, O nays, Mr. President, on adoption of LR 5.

PRESIDENT: The resolution is adopted. You have some new
bills, Mr. Clerk.

CLERK: Mr. President, I do. New bills. Mr. President, Senator
Labedz would like to have a meeting of the Reference Committee
now in the Senate Lounge. Referencing Committee in the Senate
Lounge, Mr. President, right now. Senate Lounge for Referencing
Committee. New bills. (Read by title for the first time
LBs 341-355 as found on pages 183-87 of the Legislative
Journal.)

PRESIDENT: We will be at ease for a few minutes for referencing
and receiving a few more bills.

EASE

PRESIDENT: (Microphone not activated) and capable of
transacting business. I propose to sign and do sign LR 3. Would
you like to continue, Mr. Clerk, please.

CLERK: Yes, Mr. President, thank you. New bills. (Read by
title for the first time LBs 356-372 as found on pages 187-91 of
the Legislative Journal.)

Mr. President, I have a new resolution offered by Senator Hall.
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February 22, 1989 LB 64, 339, 357, 361, 371, 416, 444
482, 502, 559, 730, 782
LR 34, 35

LB 416, LB 502, all correctly engrossed, all signed by Senator
Lindsay as Chair. (See page 829 of the Legislative Journal.)

Senator Landis has amendments to LB 361; Senator Nelson to
LB 357. (See pages 830-31 of the Legislative Journal.)

Mr. President, Senator Warner would like to announce the room
changes for hearings scheduled for March 1 and March 3.

Mr. President, the Natural Resources Committee reports LB 239 to
General File with amendments, LB 730 to General File with
amendments; Urban Affairs Committee reports LB 444 to General
File with amendments; Banking reports LB 482 to General File,
LB 64 indefinitely postponed, LB 559 indefinitely postponed,
LB 782 indefinitely postponed; and General Affairs reports
LB 371 to General File with amendments; all signed by their
respective Chairs. (See pages 831-34 of the Legislative
Journal.)

Mr. President, new resolutions, LR 34 offered by Senator
Weihing. (Read brief explanation.) LR 35 by Senator Rogers.
(Read brief explanation. See pages 835-36 of the Legislative
Journal) Both of those will be laid over, Mr. President.

Mr. President, Senator Schellpeper has amendments to LB 357 to
be printed. (See pages 836-39 of the Legislative Journal.)
That is all that I have, Mr. President.

PRESIDENT: Senator Robak, would you like to adjourn us until
tomerrow at nine o'clock which -s February 23rd.

SENATOR ROBAK: I move that we adjourn until tomorrow,
February 23rd, at nine o'clock.

PRESIDENT: You have heard the motion. All in favor say aye.
Opposed nay. You are adjourned until tomorrow at nine o'clock.

Proofed by:
Sandy #fyan J
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afternoon's  work on senator priority bills, the Chair is very
pleased to announce that in the north balcony we have sone
guests of Senator Schmit, 34 fourth graders from yutan

Elementary in Yutan with their teachers. Wuld you people

please stand and be recognized. Thank you for visiting with ys
this afternoon. Nr. Clerk, first bill.

CLERK: Nr. President, |B 371 is offered by Senator Ashford.

(Title read.) The bill was introduced on january 11, referred

to General Affai rs, advanced to General File. | have conmittee

anendnents pending by the General Affairs comittee,
President.

SPEAKER BARRETT: Thank you, sjr. To the conmmittee amendnents,
Senator Smith, please. (Gavel.)

SENATOR SMITH:  Thankyou, Nr. Speaker.

LB 371 was sponsored byy Senator Xeshford. Il\l?mgﬁ:ss iﬁfthéhgt a?g?g
I anguage which regul ates the ternination, expiration and renewal
of distribution agreen’EnFS. between beer su p| iers and beer
whol esalers. It puts specific requirements on goth wholesalers
and suppliers in the performance of the franchise agreenent and
it governs how the franchise may be transferred. The committee

amendment is very sinple in that it adds to the definition
sections, the definitions of control of a wholesaler's

which is adefinition that. was intended to be included"SU®Was
not. It:s very sinple. It simply states, control of 4
wholesaler's ~ business shall mean that conbination of ownership
interests which legally or in partial (sic) effect has the power
to determine the policies under which the wholesaler's psiness

shall be operated and shall include, but not be Iimted to, any
change of ownership by 25 percent or more jnterest in the
wholesaler 's business  or any change jn the form of business
entity being utilized by wholesaler, jncluding, but not |imited
to, a change from a sole ©proprietorship toa corporation.
That's the extent of the zpendnent and | would ask for the

adoption of the comm ttee amendnment.

SPEAKER BARRETT: Thank you. Any di scussion on the conmittee
amendments as offered by Sénator Smith'? |t ot Senator Smith

anything further?  Thank you. The question is the adoption of

the comm ttee amendnents. Those in favor p| ease vote aye,
opposed nay. Record, please.

CLERK: 26 ayes, 0 nays, Nr. President, on the adoption of
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Ceneral Affairs Conmittee anendnents.

SPEAKER BARRETT: The committee anendnents are adopted. 14 tpe
bill as anended by the conmittee, Senator Ashford, please.

SENATOR ASHFORD:  Thank you, Nr. President, members, thi s bill,
LB 371 is the result of a considerable amunt ofwork by the
whol esalers in the ~tate of Nebraska and certain brewers who
worked together over a long period of time to come up wth what
is the Franchise Practices Act, LB 371. |B371is designed to

regulate the termi nation, expiration, and renewal of
distribution agreements between beer wholesalers and beer
suppliers and it does severalother things. Thebill is quite
| engthy. It is a balancedpiece of legislation that deals jip

the rights of wholesalers and the rights of brewers in their

relationships which are mainly contractual relationships that
currently exist. One of the m ssions of the bill and one of the

i ssues that | was nobst concerned wW.th is the protection of |ocal
busi nesses or |ocal whol esal ers which have devel oped busi nesses
in the State of Nebraska throughout the State of Nebraska over

several years. VWhat this bill does amongst other things is to
provi de adequate protection for those wholesalers in their
relations with brewers. It provides for thecriteria for
termnation and protects the | nvestnent of busi nesses which

quite frankly, play a significant role in many communities

thrOUghOUt the State of Nebraska. And oi ng through a Coup| e of
t he points, one of the concerns that hag beén nentioned was that

there had been dzfficulty in the past with some of the
wholesalers and their ability to pass on their business to

famly menbers and that.  there is a provision in the bill which
sets forth the «criteria that a family penber or rel ative
would...nust meet, but sets those criteria out plainly and
succinctly so that a fanily which has invested a significant
amount of noney can see that investnent passed on. It also. it
does inpose restrictions on breweries, but it does galso impose
significant restricti ons on wholesalers. It has criteria that

deals with the requirenments that whol esal ers evote their
efforts, that the efforts that are required by their agreenment

with the brewers. |t sets out criteria for sale and delivery of
product within designated territories and it 3]so talks about
the obligations of wholesalers on the transfers of their
busi ness which protects the interests of the prewers as well.
The ot her issue that was of interest to me gnd is set out in the
bill is the protection for the consumer which is the, in ny
opinion, the ultimte purpose of the bill and that 5 {5 make
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certain that we have a steady stream of product that conforms
with rules and regulations of both the., of the breweries as
well as of the State of .Nebraska in dealing with peer product.
It creates an orderly market, neaning that one of the concerns
that has been brought to me by the consumers in this area and
retailers is, through the retail market, is how are we going to

ensure that our...that we have a wholesaler that will service
our territory in a proper way in our area ? Andthis bill will,
as far as can be done | think in legislation, preserve
continuous service by maintaining markets. You will not have

the situation, hopefully, where a large brewer would select
maybe t hat Omaha as the location for its only wholesaler in the
State of Nebraska and that you would not have the kind of
penetration in greater Nebraska that is necessary to service the
retailers in that area. The bill is quite lengthy and somewhat
i nvol ved. It is needed |legislationand it, as reflected by
several court cases throughout the country on thisgypiect, it
wi || decrease the necessity for any litigation in this ’area
which is in franchise cases can be extremely costly and tine
consumi ng. I t provides provisions for grpitration and ot her
easier methods of dealing with problems that come up between
brewers and wholesalers.  The bill, as | nentioned earlier, does
have requi renents set out for. .. to protect the interests of the
retailer. I't, for exanple, requires that the equi pment that is
utilized be maintained and clean, the product to be rotated and
that dated products be renpved fro.. the shelves. It also
regulates that the relationship to ; ~medegree between the
wholesaler and the retailer, so that there would be a
prohi bition against selling beer to a retailer who does not have
a location within the wholesaler's market, wh.'h is certainly g
consumer issue and an issue for the orderly regulation of the
product, and al so requires that a whol esal er shall not sell beer
to a retailer who the whol esal er reasonably knows does not paye
a location within the wholesaler's territory except for
tenporary service. So we haveorderly markets preserveg. We
have service preserved throughout the State of Nebraska.
Consuner interests are taken care of in this bill. | appreciate
Senator Smith's and her conmmittee's work on this bill. |
appreci ate Senator Haberman in his decision to nmake this his
priority bill. It was extrenely helpful to the wholesalers zpnqg
others ~and consumers who are interested in inpjs piece of
| egi sl ation. Thank you for vyour indulgence and | would
encourage that this bill be noved on to Select File. Thank you.

SPEAKER BARRETT: Thank you. An amendment on the desk,

2532



Narch 21, 1989 LB 371

Nr. Clerk.

CLERK: Nr. President, t he first motion I have is to
indefinit ely postponethe bill. That is offered by Senatar
Hal I . Senat or Ashfordas principal introducer woul d have t%
option to lay the bill over, Nr. President.

SPEAKER BARRETT: Senator Ashford, your wi shes, please.

SENATOR ASHFORD: How many peopl e are here? No, we'll take it
up now, Nr. Speaker.

SPEAKER BARRETT: Take the bill up now, or the notion, excuse
me. Senator Hall.

SENATOR HALL: Thank you, Nr President and nmenbers. It is with
much difficulty that nd offer this tion
indefinitely postpone LB 371 both because Senat or HanBerman has
offered it as his priority bill and Senator Ashford brought it
to General Affairs Conmittee that | happen to gji on and | even
voted to advance this out of committee. If you |ook at the
conmittee statement, | will up front admit to that. Every once

inawile when we are here there are times when | guess we turn
our head, maybe we hold our nose gnd we vote for sonet hi ng that

possibly ~we think in our gut that we shouldn't have or very

likely should have questioned a little moe. | confess to the
fact that LB 371 is one of those provisions that falls in that
category or under that definition for me. The m ssed mu

of the commttee discussion because of introdobi ng ot her bi X I s
t hat same day, but | didn't have the opportunity, and | guess |

would like it at this time, but | didn't have the opportunity to
hear for the short time | wasthere any good reason as to why
LB 371 is needed. | passed out for you "3 copy of Nebraska
statutes  87-402. It is the Franchise Practices Act. This is

somet hi ng that was passed by the body in 1978 and what LB 371
does is strikes that out of thestatutes and replaces it with
the bill as it is before the body. Now | got to thinking

the fact that | didn't say anything on 371 when it was befoore
the General Affairs Committee, and | had some time the ther

day, we were on Final Reading,pulling a bill back an ameon ing
it, and | had sometimeto sit and think about the bill while we
were finishing up Final Reading and | said, I probably should
address that issue, and with that, | did not, | apologize. The
kill notion was not prlnted nor the armndrrents t hat foll ow if

the kill motion should fail, but | didn't expect the bill to be
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up today as well. | don't even think in  Senator Ashford’
opening on the bill that he dealt with the issue of the ﬁeeodrq‘osr
LB 371. What LB 371 does is it basically not only puts into

stone what the beer wholesalers have with regard to their
current operation with the three tier system it puts it in

stone, it waps it in concrete and then it encases it jnto
steel . It i sone of the nost, | guess, latent pieces of class
legislation that protects a specific industry in this state,
probably nmore than any other that we have. and |l would like to
have you just take a | ook at what | passed out fqr u. The
reasons that...some of the reasons that Senator Ashfoyg 'ai d out

with regard to the issue of adopting LB 371 were that it all owed
for orderly markets, service in the industry, quality kinds of

control issues and things like that. g, I would ask you to
take a look at the first page of that Franchise Practices Act,
it would be 887 as is listed there and under Terns, defined, it
i ssues, lays out there for you what specifically is covered
under this act. |t was passed just 11 years ago gand it reads
there, a franchise shall mean a wittengrrangement, a witten
arrangement . Remember that because thjs bijll has in jt a

provision that allows for oral arrangements to be held under
law. It says a witten arrangenent for 3 definite or indefinite

period, in which a person grants another person for a franchise
fee, a license to use a trade name, trademark, service mark, o
related characteristics in which there is a community of
interest in the marketing of goods or services 4t the whol esal e
retail, by | ease, agreenentor otherw se, gng any arrangement,’
agreement or contract, either expressed or implied, for the
sale, distribution, or marketing of beer or nonalcoholic
beverages at the whol esale, retail or otherwise. |tgoeson to
l'ist a nunber of things. You turn to the second page, 888 as it
is handed out there, and you go down to Franchise; term nation,
cancel l ation, or failure to renew, notice; when; good cause. |t
shall be a violation of sections 87 blah, blah, blah for any
franchisor directly or indirectly through any officer’, agent, or
enployee to termnate, cancel, or fail torenewa franchise
wi t hout having first given witten potice set forth...setting
forth all the reasons for such ternination, cancellation, or
intent not to renew to the franchisee gt |east sixty days in
advance of such termnation, cancellation, or failure to renew.
These protections for the franchisee are there. The are
currently in | aw. Wiat LB 371 does,and I' Il get into t¥1at if
the kill notion should fail, goes even farther to protect this
industry, protect those franchi se whol esal ers. The bill itself,
and | would ask you to walk through the bill if you can, if you
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have time, while we're discussing this kill notion, andlook at
sone of the things that jt allows for. It allows for two
different types of determination on sale of the pysiness. In
other words, there is one set of criteria that has to be net if
you' re going to sell.. jf Senator Hannibal, for exanmpl e, wanted
to sell his beer distributorships to me. But i f Senator
Hanni bal wanted to sell it to his brother, there would bpe a

totally different set of criteria that could be met. those of
course, that stay within the famly as written in LB371’are
much | ess. Those criteria don't have to be the sgme even though

we' re dealing with the issue of liquor here guq the fact that we
have «clearly stated that it can be a problem Senator
Hanni bal s brother could be a felon and it would not apply in
this case. In ny casehe would not. jf | were a felon, he
could not sell it to me. | ppan those are the kinds of. thi”gs
that LB 371 hides in the |language that is underllne(?ln it and

it's just one of those bills that sneaks in every year that we
pay little attention to because the industry has signeg of f on
it, the lobby is supporting it and I think wedon't often take
the time to look at jt, But when it raises its head in a
priority bill status, it was one of the bills 35| went through
the list and said there at |east, at |east should be sone
amendments to it, and | don't blame sepator Smith and the
commttee because |'ma nenber of that conmttee. It's just |
did not take the time then to go through it prior to discussing
it in Exec Session and I'mtaking the tinme on the floor here
today to do that. The kill motion I's gpe that | intend to
follow through with. | think the bill is not needed. |'|l wait
to hear Senator Ashford's response to that because | see no
reason why there needs to pe further protections for this
industry when we have 3 franchise act that allows for the
protections that Senator Ashford stated that the bill ,rrentl y
has as drafted. I don't see why the statutes need to be
changed, the whole franchise act conpletely wiped ou through
the passage of LB 371 as witten needs to take place at this

time. There is no good cause. | have not heard of any problens
that have arisen with regard to beer franchise pgiders l've

not heard where any whol esal er has had their parent conpany cone
do'.n and say, if you do not shape up, that we are going to pull
your franchise. | have heard nothing of the kind that would
lead me tobelieve that a total restructuring of the franchise
act, a total rewite as provided by LB 371 needs to take pl ace.

And with that, Nr. President, | would offer the kill motion gg
t hat Senator Ashford can explain the need for LB 371. Thank
you.
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SPEAKER BARRETT: Senator Ashford.

SENATOR ASHFORD: Thank you. | guess | have several responses.
One of the first ones would be that this bill has been
i ntroduced for three nmonths now,or two and a half nmonths now.
I't went through a conmittee process gand none of...there was
absolutely no issue raised at that conmttee hearing by anyone.
There was a small issue raised by Mke Kelley, |obbyist for sone
retailers and | think we' ve talked about that jth him and |
believe, and satisfied him having to do withrotation of
product. The whole area of franchise |aw throughout the country

has Undergone a ) Si gn| ficant a[nount of Change in the | ast
20 years and, in fact, franchise. jf there is any area of |aw
that has undergone more cha_nge, | don't re-a”f/ knowwhat it jg

For years and years franchise | aw was basically handl ed through

the common |aw, that contractual arrangements were entered niq

between auto dealers, for exanple, and their franchis~ o
licensee. Agreements were entered into between suppliers of all

kinds of products and what is very interesting about the
franchise law is that in many cases and what is the nost telling
problem for me, especially under the common |law, is that npost
franchi sors do not |ocate in Nebraska. Most franchisors are
large  corporati ons | ocated sone place el se other than Nebraska
and the law, the common |law as it devel oped, especially in the
federal ~courts, inmany cases was very, very protective of the
franchi sor. If you go back to the.__,mny Suprene Court cases in
the twenties and in the thirties that “developed gyt of the
autonobil e franchise arrangements, the tremendous power placed
inthe hands of the Ford Motor Company, the Chrysler Auto
Corporation in basically...in dictating to independent business

people in | ocal areas who put significant investments. One of
the interesting things about franchises, if you ve ever read an
agreement, and | have done quite a bit of work in the franchise

area, if you've ever read an agreement, a franchise agreement,

it is a very long, conplex document and I'm gpecifically
familiar with the franchise law in yespect to auto dealers. And
"1l tell you, | would hate to invest hundreds of thousands

dol lars that these franchisees invest with the kind of  gecyrit y
that is provided in nmost of those franchise agreements. And
under the common |aw nost of those franchise agreements were

iron-clad a.>d they were primarily enforced against thegeg|

i ndependent, in this case, Nebraska franchisee, snq| nave many
examples of ca...we can go through cases I've had where
franchi sees have | ost substantial investments pecause of a
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deternination made unilaterally by a franchisor that there is
sone cause for a particular determination or decision to

termnate a franchise. |, having read this statute jniti ally,
it makes very good light.  and | do invite you to | ook through
this and go through the provisions pecause it is ced
piece of legislation. It sets out specifically what the rlgrh

and obligations of the parties is in order to nake sure that in
Nebraska we don't have the problemthat has occurred in the
airline industry and in the rail industry where we have [ 5rkets
that no longer have...the bus, the bus industry.

SPEAKER BARRETT: One m nute.

SENATOR ASHFORD: ...where we have industries that do not have
service maintained and there is no nore and there are (zges in
Nebraska on the liquor industry and the regulation of the

i ndustry, the police power of the state to regulate this
i ndustry. It is important that thestate be involvedin this

process so that markets can be naintained, so that wholesalers
have ~a right to have their rights protected and, more
inportantly, so the consumer has a steady and good product
delivered in a reasonable way throughout the State of Nebraska.

This bill does that and | invite you to read it. It's a good
piece of legislation and one. , .another. ..a very goodreason for
passing it, if you look in the arbitration provisions, it's a
way of solving problems in an inexpensive way. I'm sorry
Senator Hall didn't bring any of these problens to ny gattention
before this time. This is a total, conplete surprise to ne,
which is fine, | guess.

SPEAKER BARRETT: Timehas expired.

SENATOR ASHFORD: ... but with that, | would urge again that this
kKill motion be defeated. Thank you.

SPEAKERBARRETT ThankyOU. To discussion on the motion to
i ndefinitely postpone, Senator Haberman, fg||owed by Senat or
Hall.

SENATOR HABERNAN: ~ Nr. President and menbers of rhe body, the

way we' re starting out on this bill | think Senator Hall is
turning into a Ginch. | nmean, this is not nice at all, what he
is trying to do. Well, let's do it this way. Senator Hal |
has...alludes to that this bill is a horrorchanber of bad
t hings, that this bill is class legislation and it puts things
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into cenent, we don't need the bill and, oh, he has raised many,
many questions to get your attention and has wrung his hands and
said, we shouldn't have this thing and that he has ageries of
amendments that are going to inprove the bill. well, let's do
t his. Let's do not Kill the bill and then let's listen to
Senator Hall's anmendnents and see exactly what they do. He says
they are falrly simple, they cleanthe bill up, solet' s do not
kill the bill, let's listen to his anmendnents, 'et'sseewhere
he is coming fromand decide on them when the vote comes.  Thank
you, Nr. President.

SPEAKER BARRETT: Thankyou. Senator Hall, followed by Senators
Ashford and Smth.

SENATOR HALL: Thankyou, Nr. President, members. The...l guess
| still haven't got an answer to my question. Ny question was,
why do we need 3717 Senator Ashford spoke to the issue of
franchise law and how it has been changing over the |ast 10 to
15 years and | guess that's why we enacted the franchise act
back in 1978 to provide for those protections. s far

I know, is still on the books and | don't know tﬁat tahere have

been any cases in Nebraska with regard to beer whol esalers {5t

either affect the airline industry, the service that is provided
to them conmmon |aw or sonme of the other things that he alluded

toin his response to the kill notion. i i

the fact that pthis came up as quickly asAlgtamld.I ellp?:a?%liweth;ﬁ)tr
the agenda |ast night and | apol ogize to Senator Ashford
publicly for that, but the fact of the matter is the bill is
before us. And I still don't know why. guess | haven't heard
the answer to the question as to why 371 iS so pressing that it
becones a priority bill unless there are exanples of m suse,

fraud, some kinds of problens that have affected or inpacted the
industry in the | ast year that we need to address and that are
this urgent. This is a bill that does a number of pjpgs that
just are not, as | stated earlier, something that | guess have
been brought to everyone's attention. genator Ashford addressed
the arbitration procedures. In 1987, we adopted the yniform
Arbitration Procedures here in the state for contract situations
that LB 371 specifically deals with. | guess why did we adopt
that in 1987 if we' re comng back now and in the f,anchise act
putting together specific arbitration procedures strictly and
solely for beer wholesalers, andthe procedures with regard to

their contracts? It doesn't makeany senseto have a get of
rules that applies to everyone else except for the beer
wholesalers. That's one of the amendments that | offer, to
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strike that provision out of the bill. One of the other things
that I'm going to offer because | have a funny feeling nmy kill
notion is not going to go, but we' re going to talk about the
i ssue of whether or not an agreenent should be enforced if it is

an oral agreement, because if youread LB 371, the bill allows
for enforcement of an oral agreenent. Senator Ashford is an
attorney and | know that he would think tw ce about taking a
case and defending an oral agreenment or an oral contract, if you
vill , as LB 371would provide for if it's passed as it is
currently witten. The other issue with regard to ¢ terrei of

financial interest as it is listed in LB 371, the b||| pro its

suppliers, that's the franchisee, fromrequiring flnancial, or

excuse ne, the wholesaler, the parent conppany from requiring
financial statements from the distributor as a condition of

continuing the agreement. |n other words, the distributor could
be in a world of hurt, they could be going pankrupt, but with
the passage of LB 371 the parent conpany, Anheuser Busch, for

exanpl e, is prohibited fromreqmrlng financial statements ¢qom

t hose distributors as a condition of continuing their agreenment,

or their contract.

SPEAKER BARRETT: One m nute.

SENATOR HALL: So in other words, as far as they know, they
could be in all kinds of trouble. There could be all kinds
of...we could have a Franklin Credit Union kind of situation
gc ing on in that "ranchise, but the parent conpany cannot ask,
under the auspices of their contract, for financial statenents.
That is something that LB371 would exclude from their
agreement. Another jssue requires that the agreements in the
contract, as | stated earlier, with regard to the sale, gets up
two different criteria, one for family members and one for
anyone else. That is another amendment t hat offer that

! . |
strikes that issue that says if you' re going tosell this
business, if you' re going to sell the franchise, that you gq
Il

it to everyone on equal terms and that they a meet thegayme
criteria. We requirethat these.

SPEAKER BARRETT: Time has expired. The member from the
6th District, please, Senator Ashford.

SENATOR ASHFORD: | think it would bevery hel pful to go through
the franchise act, 87-406, and for each of you if you have
any...if you' re Ilstenl ng to Senator Hall at all

it"s hard to respond because he has not pointed out anytﬁl ng |n
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the current act that does not need refinement or anmendment, ¢
if you' Il look; for exanple, at...or why we shouldn't refine or
amend anbi guous | anguage, for example, 87-405, which deals with
transfer or assignment of interests in a franchise, if,|

invite you toread it and tell me if you don't believe that that

i s open-ended, is anbiguous and is not of need of definition. |
think that if you look at Section. and again, oing back to
what |...it's very difficult to respond here because | don' t
know what Senator Hall is getting at and he hasn't indicated 4
me what it is he's getting at,and if he has a problem for
exanple, with a different standard for famly members, we're
t al ki ng about franchises that are owned by individuals,
interests that are the result of substantial i nvestnents, why
there should not be some accommodation in the gtatutes made for

that individual andhis rlght to sell or transfer. What we' re
talking about is a problem that is avery dlfflcult one and
let's talk about thefamly problem for a ¢ s
what the...and the problemthat exists is that a franc(afl sor w.’f‘?
in effect say, we' re not going to allow you to transfer this to
your famly menber, but we want. and they have somebody else
i ".at they want to bring into that particular district of into
that particular area. So what they will dois they will
arbitrarily, and there is nothing in the franchise act that
exists today to protect that |ocal Nebraska whol esaler, there is
nothing there to protect that |gcal Nebraska whol esaler from
this happening because. . and that woul d be that the franchi sor

says | don't like your sonor your daughter, | don't want them
running this, we want sonebody else, we can make a better deal .

For exanpl e, one of the better deals that you often phear about
is maybe the franchise fee wants to. .. they want to increase the
franchise fee or they want to carve out a different territory or

they want to tal k about different product, and they use that as
a negotiating tool in order to gain benefits or contractual

rights and you don't have the equality of bargaining, the
equal ity of negotiation that is so inportant In these k?nds of

transactions. So the famly menber provisions g.aithere r

purpose. | don't see any reason why we shoul d not protect ?ocafi
businesses with the kind of investnent that they have nmade in
their efforts to...and there are reasonable standards in the
bill as it relates to famly nenbers. |f the franchisor has a
good reason to not to want that transfer to take place, they can
establish that and give a reason for it and enforce it, gnfgorce

those reasons. But | think there isg good public policy behind
maintaining  that continuity of ownership and not creating an
i nbal ance in the negotiations between the parties. But if you
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look at some of these sections, | invite you to look at this
franchise act. It's vague, it's anbiguous. whatwe' re doing by
this in this bill is we are establishing criteria that are

succinct, that are detailed, that are palanced, that are the
result of work between the individuals who are engaged in tthl S
ki nd of business, reflecting the business that is being.

SPEAKER BARRETT: One mi nute.

SENATOR ASHFORD: .. . undertaken. So again, the fami|y menber
thin I think is very valid. It's an excellent provision. |;
should not be changed. There are reasonsfor it. | guess if we
go with the anendnments, apparently Senator Hall is very serious
about this and 1" |l pbe happy to stand here all afternoon gpg
talk about it. It's unfortunate we didn't have gsomeidea before

this as to what specific problens he has. |t sounds as if some
interest is very upset all of a sudden and |-8 ge |ntereste(§')to
know who that i s.

gPEtﬁKER BARRETT: The member from Hasti ngs, p| ease, Senator
mith.

SENATOR SMITH: Thank you, Nr. Speaker, menbers of the bod
Chairman of the General Affairs Conmittee, In'bmtaken by surgr’isag

as Senator Ashford on the procedure that we' re going through
right now onthe IPP nmotion and the. ny understanding is that

there are a number of other amendnments to follow. And |
just...sone questions that raised in my mind as to the intent or
the purpose of what we' re going through, Senator Hall, and|
don't expect youto answer. |'mjust saying that some questions
are being raised in mymind. You know, in |ooking at the bill ,
for instance, | can't find the concern that he has ,5ised about
beconming oral versus witten. Wehaven't been able | ocate
t hat . I, for the edification of the menbers of the %ody, ave
had distributed a copy of the committee gumrary of what the bill
contains because | think right now everyone 'S sitting here
is at a loss. This was a bill which we thought hag been woried
out in the comm ttee. We had no objections tg the bill
especially from Senator Hall in the conmttee, and unti | noon
today when we checked, there was nothing on the bill up t the

desk, and so now this cones as a surprise plus the fact that

don't know what the amendments are or how they are going to
impact on the bill. sp | have a little concern here that we're
turning this into another second hearing on the bill because |

don't know what the intent or the purpose is and what these
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changes that are going to be proposed will do. With that, I
just felt that it was my obligation, as chairman of the
committee, to rise to state my concerns. Thank you.

SPEAKER BARRETT: Thank you. Senator Hall, Senator Ashford
next.

SENATOR HALL: Thank you, Mr. President, members. Again, the
issue I guess...I would ask Senator Ashford to yield to a
guestion.

SPEAKER BARRETT: Would you respond, Senator Ashford.

SENATOR ASHFORD: Sure. This reminds me of my...yes, I will.
SENATOR HALL: Senator Ashford, you asked...you stated that the
issue with regard to accommodation for family members 1is an
important one. Can you...and you also stated, you used the
example that manufacturers will bring someone else in to, I
guess as a threat with regard to their contracts or things like
that. Can you tell me how many times has that happened in the
State of Nebraska?

SENATOR ASHFORD: I1'11 tell you, it's happened in my practice
twice and...

SENATOR HALL: How many times has it happened in the State of
Nebraska?

SENATOR ASHFORD: Oh, Tim, let me ask to answer the question.
It has happened ir my practice twice and what happens 1is, to
answer your question, is that the manufacturer will come in and
say we're not going to allow you to transfer it to your family
member. It's a substantially...you have an investment of a half
a million dollars, all of a sudden it is worth nothing or worth
25,000 or worth...if you restrict...if you come in and terminate

that ability, you are appreciably depleting the value of that
asset.

SENATOR HALL: Senator Ashford, has there ever been a case in
Nebraska where a franchisee...

SENATOR ASHFORD: Yeah, but...

SENATOR HALL: ...has ever...
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SENATOR ASHFORD: ...I'm sure there has.

SENATOR HALL: ...well, can you point it out? You stated that
there were a number of them and I guess my question is, has
there ever been a case in Nebraska where a franchisee...

SENATOR ASHFORD: Yes.
SENATOR HALL: ...had their franchise stripped...
SENATOR ASHFORD: Yes, there has.

SENATOR HALL: ...and received...in the case of a beer
wholesaler. ..

SENATOR ASHFORD: Yes.

SENATOR HALL: ...and they never received any money for that?
SENATOR ASHFORD: Well, I don't know about that, Senator Hall,
we're not talking about never received any money for it, but if
you're in negotiations for...with a large franchisor from
outside the State of Nebraska and they come in and tell you they

are not going to allow you to transfer this to your relative and
after maybe 30 years of trying to build up an investment.

SENATOR HALL: Thank you.

SENATOR ASHFORD: Yeah, I'm not going to sit here and talk about

individual cases. I mean, I can go...

SENATOR HALL: Thank you, Senator Ashford. The issue is that
Senator Ashford...(recorder skips) were individual cases and
there may very well be in some other franchise situations. But

1 don't think there has ever been one with regard to a beer
franchise where an individual has {a) had their franchise
stripped and then not received any remuneration for that, it
just doesn't happen. See, the fact of the matter is, is that
the whole system is, of the three tier system with regard to
liquor, is set up so that there is an imbalance, there is an
imkalance for everybody who is outside of it. There 1is no
equality of bargaining with regard to any aspect of that chain
when you go from the manufacturer to the wholesaler to the
retailer. They are all separate and distinct. They have walls
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that have built up around themthrough the three tier system
that we have in the state. There, in ny opinion, is no need for
LB 371 to basically sweeten theground that |ies between those
walls fromthe whol esaler to the retailer so that the whol esal er

has the, | guess, every lol I_iPop that is available \hereas the
manuf acturer or the retailer do not have sone of those sane
provisions. This is strictly a bill to enhance the \holesalers
of this state, plain and sinple, that's all it does. |;ggesn't

do anything to enhance the law as it is in this state. at it
does is continue to provide nmore of a protective environment for
those whol esalers to live in, and it is the type of bill that.

SPEAKER BARRETT: One m nute.

SENATOR HALL: ...l think we need to take a look at gnd that's
why | offer this kill notion to it because it could very easily

slide across without a dissenting vote, without any di scussion
ot her than the adoption of the conmmittee amendnments, and what it

does, it enacts into |law provisions that protect a certain group

of individuals and a certain industry, probably nmore. make the
correlation that it's the beer wholesaler's 775 if you will.
Doesn't cost the state anything, but it provides the ggme types

of benefits...that you could make an anpalogy to the fact that it

provi des the same kinds of benefits and protections that were
rovided in that piece of | egislation

IF\)/Ir. President, | WOUﬁ)d urge the adoption of taheclt()iulpllen%?lagﬁ.ago.

SPEAKER BARRETT: Thankyou. Senator Ashford, with. ..I'm sorry.
SENATOR ASHFORD:  Question.

SPEAKER BARRETT: The question has been called. pg] see five
hands'? | do. Those in favor of ceasing debate please vote aye,
opposed nay. Haveyou all voted? Record.

CLERK: 28 ayes, 0 nays to cease debate, M. Clerk.

SPEAKER BARRETT: Debate ceases. Senator Hall, would you care
to close?

SENATOR HALL: Thank you, M. President, members. Adgain the
motion is a kill motion on Senator Ashford's bill tf(ﬁ;at Senat or
Haber man has designated as his priority bill. is serious
busi ness. The kill notion is there because, if you ||l take tHe

time to ook at 371, it is a provision that allows for 4 group
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of individuals, specifically beer whol esalers, to have their
cake and eat it too, have their cake and eat it too, have their
cake and eat it four tines. It is the type of thing that |
would think, you know, the chanmber of conmerce would come in
kicking and screaming that it is protectionist |egislation and
that we should not pe endorsing this kind of thing. Andwe

tal ked about other types of franchiSe operations. Look at t he
conmittee statement. The only people that are interested in
this legislation are the beer whol esal ers. They are the only
peopl e t hat testified for the neasure. |t is serious business
on their part because it's a big bill and it just about squeaked
through and | guess at this point intinme I'mgoing to rein it
in and | don't feel pad at all about sPe_nding alittle time
di scussing priority legislation that is of this magnitude. \yitn
that, Nr. President, | would yrge the adoption of the kill
motion.

SPEAKER BARRETT: Thank you. You've heard the closing. The

question is, shall LB 371 be indefinitely postponed' ? Those in
favor of that notion vote aye,gpposed vote nay. Have you all
voted? Record, please.

CLERK: 1 aye, 23 nays, Nr. President, on the notion to
i ndefinitely postpone.

SPEAKER BARRETT:  Notion fails. Next notion, Nr. Clerk.

CLFRK: Nr. President, Senator Hall would move to amend.
Senator, | have your amendnent, anendment nunbered number one.
(See FA82 on page 1261 of the Legislative Journal.)

SENATOR HALL: Thank you, Nr. President.

SPEAKER BARRETT:  Senator Hall

SENATOR HALI : Nr. President and nenbers, this is basically a
technical amendment. If you wouldopen the bill to page 11, ;
strikes the "the" on line 14 through "situated" ,4jine 15. It
woul d strike this language. The similarl )& si tuated on page 14,
excuse me, on page 11, line 14 it strikes the"the" gnline 14
through "situated” on line 15 go it strikes this |language. |t
str'kes the sinilarly situated". And on page...this js
basically a technical anmendment. | think that there was just a
drafting error in the bill and there s no substantive i ssue
here at all. On page 23 then also, it strikes the. 4n |jne 13,
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it strikes the word "Nebraska". Page 23 ||ne 13 it strikes
the word "Nebraska". And thereasonfor that is is that there
is an issue here with regard to the. . several places in the bill
it refers to qualifications requirement or required for a
simlarly situated beer distributor. |n these two places, the
reason for striking it is that the | anguage comes out different.
Al we do here in this amendment is allow for the. g unity of
the language so that it is <clarified that it talks about
simlarly situated qualifications and.. . in the first case, and
in the “second case it talks about similarly situated Nebraska
distributors. So what | do is | strike the |anguage in both
cases so that there is continuity there and th't Tt s sonmething
that is not of any magnitude at all. wth that, Nr. President
it's just basically a technical correction. '

S PEAKER BARRETT: Di scussion on t{he Hal l amendment, Senator
El mer, with Senator Ashford on deck.

SENATOR ELMER: Thank you, Nr. President. vyou know starting in

about August of this |ast summer, the beer wholesalers an th
franchxsors or the brewers have gotten together over a nunber o?
| ong, arduous sessions, tal ked about these problens andworked

themall out to everyone's satisfaction. They carefully have
written this bill. We haven't had any problemwithit until
suddenly we have all these amendnments before us. And woul d

like to say that it's been well worked out, it's been Iooked at,
itts been read and reread and underscored several times since
we' ve even heard it in committee. And | don't think that all of

these little anendments will have any inpact on whether we pass
the bill or not. I think we' re wasting a lot of time. Thank
you.

SPEAKER BARRETT: Thankyou. Senator Ashford.

SENATOR ASHFORD: Briefly, | don't see any reason for either
anendnent . If you | ook atparagraph 19, simply is, not sinply
is, but is a part of the section that deals with what
prohibit ion is against, what a supplier shall do and it talks
about a supplier shall not withhold consent or approval 4 the
transfer or unreasonably delay for a period of sixty days or

more after receipt of gal| materlal information reasonabw
requested by the wholesaler, resFonse to a request he
whol esal er for any transfer of a whol esa business if the

proposed transferee meets the simlarly situated reasonable
qualifications required by the supplier for...okay, the point is
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I think you' ve got to leave, and you' ve got to | eave Nebraska in

as well because what we're trying to do here is deal with
Stapdards of conduct that are...are Neébraska standards. We
don't want, and it gets back to the point. that | was meking

earlier on. W' re dealing with franchisors who conme pgre  from
outside the State of Nebraska and i nposestandards of conduct
whi ch we don't approve of in the State of Nebraska. gg| think
that the, or may not approve of, and | think that, therefore, we
must use the Nebraska language and we nust usesimilarl y

situated. If Tim s point, Senator Hall's point is that it i
slightly redundant in t hat sentence, | see to sone degree tﬁe
redundancy, but | don't see how it all hurts +the bpill and it
j ust enphasizes the point and that is that the conduct to

be...the standardized conduct to be applied is Nebraska's
standards of conduct and that is consispent with case | aw when
you apply standards of conduct to actions taken by an industry.
So | would...I think it should be defeated for thosereasons.
Thank you.

SPEAKER BARRETT: Thankyou. Senator Smth.
SENATOR SM TH: Cal | the question.

SPEA~'RBARRETT: That won't be necessary, Yyours was the |ast
l'ight. Thankyou. Would you care to close, Senator Hall, g,
your amendment?

SENATOR HALL: Thank you, Nr. President, menbers, again, the
anendment is very sinple and | think it does need to be adopted
because what you do is youhavetwo separate definitions with
regard to similarlysituated on the cne hand,a similarly
situated distributor, and then we cone back later on in the bill
and we tal k about a Nebraska distributor. Now, | guesswhat

the difference between sinilarly situated in Nebraska, in m

is
. ny

cases they can be different. Are'w lin ;

di stributors: | guess then an%t h%rde\/\?ay tgoofd?glry ¥Vt|1t|hs a'r\rlEen%'ﬁ%% a
will be to offer Nebraska at the front end as opposed 't
striking it on the back end if that is what we gare referring 't
i's Nebraska distributors. But clearly there js a not
redundancy, but a discrepancy with regard to the reference to
distributors in this case. Thereis a vague and open and broad

kind of interpretationthat could be cranted on the one end,
sone of the same problems with +{he franchise act as Senator

Ashford would have us believe, but on the back side of the
anendnment where we deal With, on page 23, specifically calling

3
(0]
(0]
a
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it Nebraska distributors, we narrow that down and | think that

in both cases they should be treated the same, so if this
amendment should fail, | think we need to cone back then, 4,4 |

think it sounds like Senator Ashford would be receptive to that,
but that we spell out that we' re talking about Nebraska
distributors and only Nebraska distributors pecause | don't
quite understand what the definition of a simlarly situated.
Similarly situated could mean many, many things and what we do
by striking those is take that anmbiguity out of LB 371. | would
urge the adoption of the anendnent which | think is basically a
techni cal amendment and Senator Ashford has alluded to that,
whet her he agrees with it or not. Thank you, Mr. President.

SPEAKERBARRETT: Thank you, and the question is the adoption of
the Hall amendment to LB 371. All in favorvote aye, opposed
nay. Haveyou all voted? Record, Mr. Clerk.

CLERK: 4 ayes, 14 nays, M. President, on adoption of the
amendment.

SPEAKER BARRETT: Motion fails. Nexcitem.

Cl ERK: Mr. President, Sepator Hall would move to amend.
Senator, | have your anmendment to strike Section 20 from the
bill . (See FA83 on page 1261 of the Legislative Journal.)

SPEAKER BARRETT: Senator Hall .

SENATOR HALL; ~ Thank you, M. President andmenbers. Theissue

here is found on page 28 of the bill, t would strike
Section 20 of the bill which is the arbitrat!on procedur esgng
It"s just...it' svery sinple. |t' s about six lines and it reads

that a whol esal er may not waive any of the rights granted jp
sections 1 to 22 of this act and the provisions of any agreenent
whi ch woul d have such an effect shall be null and void. Ngthing
in such sections shall be construedto limit or prohibit good
faith dispute settlements yoluntarily entered into by the

parties. Soin other words, if you.'lit' s okay, i y

can't waive your rights unless you do it so on a )\l/oYVuen}Nélrly badis!
with regard to the contract agreenent. Now thi s is a
substantive amendment. |f you remenber back in, | guess it was

1987, we passed the Unjform Arbitration Act and it allowed for
contract procedures to be dealt with all on the same basis.
What we do by allowing Section 20 tO remain in this bill is we

say that not so in this case, not for this group of individuals.
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They are going to play by a different set of rules and that is
an issue that | think very much needs discussion with regard to
this bill. This is not something that | +think goes by with
a..with two |ights and then a call for the question. Thig

woul d allow for a different set of rules. \Whenwe had LB 661
coupl e years ago that Senator Barrett al ong W?tw Senat or \(Rlatrnera

authored and came to the pysiness and Labor Committee, that
allowed for the State Enployees Bargaining Act. gay? Ana that
arbitration issue was addressed in that bill. This is sonethi ng
that through the passage of 371 we allow for this group of
individuals in their contracts to be treated differently than
anyone else asthe statutes of thestate would provide. And |
think that that is sonmething that merits discussion and | ould
ask Senator Ashford in hisresponse to this why the need ¥Vor a
different set of rules as opposed g the uniform arbitration
procedures that we currently have in statute. Why have this
bi nding type of l|anguage in LB 371 with regard to theSe contract
situations in the case of beer wholesalers? | gyess if there is
a good reason we can fully expect to see these types of
amendments crop up again and | thought the reason we got away
fromthat when we passed that act was that there was 4 sjtuation
where we didn't have control, we didn't have oversight with
regard to what was going on. There was different rules based on
whatever the game was and, in this case, the |anguage that we
have in Section 20 of LB 371 takes us a step back instead of
allowing us to continue as we had and as it was laid out in the

Uni form Arbitration Act. So without striking this, you need to
fully know that you aresetting up a situation where the beer
whol esal ers and their contracts will be dealt djfferently than

every ot her section of statute as it exists when we' reée talking
about the Uniform Arbitration Act, and with that, Nr. President,
| woul d urge the adoption of the anmendnment.

SPEAKER BARRETT:  Thank vyou. Before recognizin Senator
Ashford, the Chair has an announcement of gimergest to all
menbers of this Legislature. Today is Senator Schimek's
birthday and Pages will soon be handing out treats in honor 4
Senator Schimek's birthday. Happy Birthday. Senator Ashford.
SENATOR ASHFORD: |'mtrying to understand exactly what Senator
Hall is getting at and | will try to answer hisspecifi c
guestion and |l eave it at that. Section 20 is, in myopi nion,
the best...one of the bet;er parts of the bill. I think

it. ..what it does is establishes that the public policy included
in LB 371 cannot be abrogated py contract and this type of
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provision is consistent with other statutes that deal
with...well, | ~think |abor relations, quite frankly, Senator
Hal .1 mentioned | abor relations is g good anal ogy. We have
LB 661, we have the Commission ~of Industrial Relations

legislation and dealing with contracts between employer _and
enpl oyee groups and the parties cannot abrogate those provisions
b% contract. Qovi ously if we put into statute public policy,
those provisions should not be abrogated by contract. aq far as
the second sentence, nothing in these sections shall pe
construed to l'imt or prohibit good faith dispute settlenents,
I's a very inportant provision. | think the |anguage speaks for

itself. I't gust..it simply...and | would hope that, and I

favor arbitration generally. I was a co-sponsor of the
arbitration act and of LB 661 |last year . | think that this
provi sion si n’Ply enphasi zes that the parties deal in good faith.

I't's just that it is hard to argue this point because’it ;o o
obviously a good provision,so | would ask that the amendment

not be attached. Thank you.

SPEAKER BARRETT: Thank you. senator Hall. (Gavel.)

SENATORHALL: Thankyou, Nr. President, mempers, again, | go
back to the issue of the arbitration procedures and the act that
we adopted as a body. Senator Landis authored that |egislation.
We had, as | stated, LB 661 before us, the Enpl oyees Bargai ning
Act that dealt with all the state employees and we had that
included in the bpill. And Senator Barrett, Senator Warner
co-sponsored that bill as principals, and it came to the
Busi ness and Labor Conmi ttee and we stryck that provision from
the bill specifically because of the passage of t{hat act that
was intended to be the procedure by which all types of contracts
were to be measured. |t was supposed to be, in other words, the
rules that these contracts played by and as a body it was
unani nousl y adopted. And Senator Landis worked Iong and "hard to
see that that came to fruition, andwhatwe are doing pnow by
lleaving Section 20 whichis Section 19 in the green copy, what
we are doing now is we are headi ng back down the path of0 saying
that except in this case. And | think the body clearly needs to
understand and know full well what theyare doing because this
is not something that | was aware of or it_is not something that
was made clear to ne in the conmittee hearing. | is an issue
that needs to be addressed, agree with it or disagree with it,
you need to know what you're voting for. Andwhat you're doing
here is you're saying we're setti_n% these fol ks out away from
the systemor the rules that we provide for everyone else who
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deal s in the same manner, who deals with contracts in a sinilar
manner. In other Words we're saying...not only are we saying
that it is okay for themto have a different set of rules but
we' re saying that the rules that we have provided wth regard to
our state enployees are good enough to be governed by this, but
when they are dealing with their contracts gnd their issues with
regard to the manufacturers and the \holesalers, they can bpe
dealt with in a different manner altogether. and | think that
that is bad public policy. | think it is exactly the reason why
the Uniform Arbitration Act was passed and | don't think that
this issue is going to go away because what is going to happen
is once the trickle starts and the fl oodgates 8reo ened %Eu

t hat

going to see everyone else come back in an we t hi

our group should be dealt with in a different panper, that we
shoul d have the ability to set our own yyles and regul ations and

we will have destroyed the idea andthe inpetus behind the
Uni form Arbitration Act. M. Presrdent, | don't think tpat s
sonething that this body wants to do,at |east | hope it's not

because this is a very substantive issue. It's an amendment

that very few people | think are Ilstemn? but it'sgan
armendnent that says we did not make a mistake a few years back

when we adopted LB 71 and that act that would streanline the way
contracts and negotiations agre dealt with. | think it'spoor

public policy to move away fromthat and I would urge (e body
not to do that.

SPEAKER BARRETT: Senator Ashford.

SENATOR ASHFORD:  Question.

SPEAKER BARRETT: The question has been called. pg| e five
hands? | do. Those infavor of closing debate please vote aye,
opposed nay. Shall debate cease'? Record, please.

CLERK: 25 eyes, 5 nays, M. President, to cease debate.

SPEAKER BARRETT:  Debate closes. Senator Hall, would you care
to close'?
SENATOR HALL: Yes, | would, M. President, thank you. The,

again, the amendment is the one that would strike Section 20 and
Section 20 appears as Section 19 in the green copy because of
t he anendnents.

SPEAKER BARRETT: Senator Hall . (Gave|_) Proceed.
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SENATOR HALL: Thank you. M. President. section 19 of the
green copy is the arbitration procedures that go for about g
pages in the bill and these are the provisions that these
contracts would be dealt with. |n LB 71, as | stated earlier,

Senator Landis worked long and hard to have the Uniform

Arbitration Act put into place and what vyou're doing here b
| eaving Section 20, Section 19 in the green copy, in LB 371 |%/

you' re starting down the path of moving away fromthat. You' re
(?'a]}/]i‘ng we'll a||]E)W folr %fferﬁm dru||es_ tt10hb'e set up for
i fferent groups >f people en the eal with their

| don't tﬁinkpthat ![)hapt is good puyblic policy and I tﬁi"r’?é“’}cftswe
pull it out of our own procedures when we deal with our st at e
enpl oyees in LB 661 as we did a couple years ago,| tnink that
it is not tine at this pOint for us to al | ow basica||y seven or
eight. people, seven or eight wholesalers in the State of
Nebraska, beer whol esalers, to have their own gt of rules b
which that they can determ ne what they feel is a way that the)y
shoul d negoti ate. I think you will see other folks begin
to...the laundry 1list will start, we will see nore and nore
folks start down the path of Separate rul es that they p| ay the
gane by ana we will be no better off prior to the pasSage of
LB71in 1985, '86, whatever it was, and | think that that s
very bad public policy for us to adopt especially in tnls bi Il
as it is laid before us in the franchise act. | think that that
is a provision of the bill that very few people were . ar of .
I mnot so sure all that many are aware of it right now, %ut i
is aprovision that | think the bill that it tries. ine thinas
that Senator Ashford says the bill tries to provide for would
still be provided for without Section 20. It is the...not
necessary to ensure some of the things that he 3||uded to as the
reasons for introduction of LB 371. ws still have the Uniform
Arbitration Act on the books, andif we begin i

without allowing for it to be eroded awaygas y%%wvooutlrgilisn trﬁad
bill, 1 think we wouldbe much better off. The beer wholesalers
woul d still be protected and everyone would play py the same

rules. W ththat, M. President, | wuld urge for the adoption
of the amendnent.

SPEAKER BARRETT: Thankyou. The question is the adoption of
the Hall amendment to LB 371. Al in favor vote aye, opposed
nay. Haveyou all voted? Record. Senator Hall.

SENATOR HALL: Mr. President, | would Ilike a record vote on this
issue.
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SPEAKER BARRETT: A record vote has been requested.

CLERK: (Record vote read. See pages 1262-63 of the Legislative
Journal.) 12 eyes, 21 nays, M. President.

SPEAKER BARRETT: Motion fails. Next item
CLERK: M. President, if | may read some itens for the record.

SPEAKER BARRETT: Proceed.

CLERK: Judi ciary Comm ttee reports LB 627 to General File,
LB 594 to General File with amendments, LB 396 jnpdefini tely
postponed, LB 512, LB 526, LB 547, [B712 all indefinitely
post poned, those signed by Senator chizek as Chair. (See

page 1263 of the Legislative Journal.)

Senator Dierks has anmendments to be printed to LB 49,
Mr. President . (See pages 1263-64 of the Legislative Journal.)

M. President, Senator Hall would nmove to anmend LB 371. (Hall
amendnent appears on page 1264 of the Legislative Journal.)

PRESI DENT NI CHOL PRESI DI NG
PRESI DENT: Senator Hall, please.

SENATOR HALL: Thank you, M. President and menbers. The thi rd
amendnent here | would like to ask the body to refer to page 3

of the bill, Section 4, line 7 through 11.” |'|l just read if to
you. It's very short. Agreenent shall mean any agreenent
between a wholesaler and a supplier, whether oral or witten, by
whi ch a whol esaler is granted the right to purchase and sell a

brand or brand of beers sold by a supplier. What my amendment
would do is rewite that five |lines so that an agreen’ent shall
mean any written agreenent betweeng whol esal er and a supplier
by which a whol esaler is granted the right to purchase and sell

a brand or brand of beers. All it does is strike the |anguage
that refers to an oral agreenent. I don't understand why it is
t here. I don't think it should be there. | think at |east the

agreenent should be required to be in witing not only ¢4, the

manufacturer's benefit, but for theretailer's benefit and I
think that an expl anation as to why we allow for an oral
agreement, we just allowed fora separate group of arbitration
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procedures in Section 20 of the bill, but yet | guess they are
going to arbitrate an oral agreement that they have. | nink if
the body is deternmined to say that this should be ggonet hi ng that
they should have the ability to have a different set of rules by
which to handle their contracts, that's fine, but in no way

shoul d that be, | think, something just for protection of bpoth
sides involved, the mnufacturer and the whol esaler, that an
oral agreement is one that should be in statute. It iust it
does not make sense to me and | don't have a clue as tb why t'he

provision is in LB 371. Wth that, all the amendment does ijs
strike the reference tg an oral agreement and, .between the

whol esal er and_the supplier. wth that, M. President, | would
urge the adoption of the amendment.

PRESI DENT: Senator Ashford, please.

SENATOR ASHFORD: Very briefly, M. President, jt's i mport ant
t hat we not adopt this anendment. We' renot putting ogral
agreenents into the statute. W' re not giving themthe force
and effect of |aw per se. What we' re doing is and granted,

nost of these agreements are written and not oral, but you don' t
want a situationto arise where a franchi sor anda franchisee
enter into an oral agreement and not, without terms and
conditions set out that could in sone way abrogate this statut e,
that it could some way get around the statute. Spit' s even
nor e i nportant when you have an oral agreenent t hat the ter ms
and conditions of the public policy contained in LB 371 be in
force and effect. Otherw se you could get around or abrogate
the intent of the whole law by simply entering into an oral
agreenent . So that's the...you don't want to take oral
agreement out. You want to leave that ingothat youcan't...a
franchi sor cannot get around what Wwe gare intending to do in
LB 371. | thank it's that sinple.

PRESIDENT: Thankyou. Senator Wsely, please.

SENATOR WESELY: Thank you, M. President, menbers, Senator
Hall, | appreciate what you' re doing. |'vehad to do this on
occasion nyself in trying to rise and raise some questions, and,
frankly, most of us, as you can guess, have felt that the bill
was probably in shape to advance today and are kind of caught by
surprise and are fairly neutral on what is being discussed here.

I'd like to makea syggestion in good faith. I think bringing
these amendments has served a purpose. I know several nf us
have tal ked about the fact that we' re looking at the bill and we
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hadn' C before, but to take any further time, | think many of o
feel very reluctant at this stage onCeneral File, not having
had a chance to | ook at these anendnments, not having had a
chance to seeif there could be any discussion |eading to sone
conpromi se, maybe the better course of action would be to gjjgw
the bill to nove forward and to take those anendments ;npqto see
if there...that some discussion could provide sone f ruitful
results instead of continuing down the path that we're going.
You've pmade the point. |' ve gotten the message, | think others
have as well and we'd like to proceed with other issues gnd at
the same time recognize that you reaising legitimatepoints.
I don't know what more to say and this isn't  the way to even say
it, but 1'd like to ask your help in perhaps expediting this
issue a little bit. And | know, | just talked to Senator
Ashford and | know he is willing to sit down and 5k put at
this stage and at this time, it seems like a very difficult
thing to do and we just can't sort through these gnendnents in
the circunmstance that we' rein, so |'mjust suggesting that this
may be not avery fruitful use of our tine andI'd like to ask
for the chanceto proceed.

P RESIDENT: Thank you. Senator Hall, please, followed b
Senator Ashford. y

SENATOR HALL: Thank you, M. President: and nenbers. The...and,

Senator Wesely, | appreciate your comrents. I'd be more than
happy to bracket the bill for a week and work out agreements
while the bill is still onGeneral File, but if | advance it
over to Select File and agree to do that without any amendments,
and | think many of these are... | think .hey are all good
amendnents. | think they are all justified and none of them g
frivolous in any manner. But the issue of passing the bill over
wi t hout any amendment would then, | guess, Jleave meat a

di sadvantage and | would be nore than happy to bracket the pijj|

today for a week, try to work with Senator Ashford and Senat or
Haber man and others on some of these issues that | have 414 move
onto other business and come back and hopefully nave one

amendment that includes some of the provisions that I' ve offered
here today. If that's not sonething that Senator Ashford is
anenable to, | guess then we continue on. But with regard to
the issue before us, what we're dealing with here is a
definition of what an agreenent is. This bill spells out the
defin'tions for an agreenent. All | amdoing is taking oral out
of the definition of agreenment. So all you do, you strike that

out of there. Everybody knows that theyare playing the rules
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of. a written agreenent. I don't know why there would be a
problemwith regard to having agreenments in witing. | mean, it
smacks of sonething that nust be hidden, sonething that needs to
be hi dden, something that fol ks do not want other people to know
about when you place in statute the definition, andyoudo place
in statutethe definition of what an agreement is. ° i 4oes not
circunmvent the provisions in LB 371. \pat you do is you spell

out specifically in the definition as laid out in Section 4,
that an agreement is one that is in witing and not an oral

agreenent.  Both sides should be interested inhaving the
agreements in writing so they understand, .5nqo back and |ook.
I mean, if we' re going to pass these on t(%TJ famfy menber synq

provide for that, the agreenent might be made by Grandpa, he
dies, the son doesn't know anything about the oral agreement
that was agreed to. Howdoyou enforce that? Whoi s right?
Whoi s wrong? | guess then you go to the arbitration factor in
LB 371 and you thrash it out according to that as it's laid out.

think that this amendnent, at the least, is one that | guess
for our own interests we ought toadopt. It is one that just
says, in all due respect, the good public policy to protect both
the whol esaler and the retailer, excuse ne, the manufacturer gpg
the whol esal er, that this ought to be in writing. It is just
simply not somet hing that we should endorse to the definition
process that an agreement is one that is an oral agreenent. It
in no way would allow for the circunmvention cf LB 371 as Senator

Ashford has offered it. | mean, the idea behind this bill as it
has been touted, is one that both sides agree to Well, the
ought to agree to put the agreements in writing so that everyon
knows what is being agreed to. |t js basically a clarification
of a definition section. I think we need to have written
agreenents in this area andthe referenceto or.af( agreenments is
the only thing that this amendment would strike

. * lwould wurge
t he adoption of the amendment. 9

PRESIDENT: Senator  Ashford, please, followed by Senat or
Chambers.

SENATOR ASHFORD:  Question.
PPESI DENT: The question has been call ed.

SENATOR HALL: (Nike not turned on immediately.) .1 mean
there has only been, to date, Nr. President, four different
peopl e speak on the bill. ~Senator Chambers would l'ike to gspeak.

| think we ought to give himthat opportunity.
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PRESIDENT: Let me check to seehowmany have been for and
against.

SENATOR HAIL: ~ (Mike not turned on immediately.) ...proponent.
That's what |'m'saying. There has only been four people talk on
the bill all together, anendments and all. Some new bl ood woul d
be in order.

PRESIDENT: We'l'l go onfor three more speakers. That's how
many lights are on. | don't knowif that's a good way to do it,
but we' Il go on thrt?ugh Ashford, senator Chambers and Senator
Hartnett, then we' |l quit. sepator Ashford, please...Senator

Chanmbers, please. Senator Ashford has spoken, Senator Chambers.

SENATOR CHAMBERS: M. Chairman and menbers of the Legislat ure,
I would «ust like to coment on our procedures before | start.

The Chair cannot limt us to three speakers and say we'll stop
t hen. We' 11 go on until we cease debateor until people stop
speaki ng. | understand what you nean. You were i nformng us
that there are three speakers. | don't think you nmeant to say
that after those three have spoken that's the end of it peocause
more |ights may cone on, and if we haven't called the question,
then we continue. | just thought for those who are not very
attentive, |'d make that clear, Senator Wesely.

PRESI DENT: That's fine, Senator Chambers. Nowthere are five
so... | just came on fresh so I'min good shape. '
SENATOR CHAMBERS: The light draws...well, anyway, Senator
Ashford, |1'd like to ask you a question.

SENATOR ASHFORD: What ever.

SENATOR CHAMBERS: O(ay’ Senator Ashford, mpst of that was off
the mike so you'll hear only mine gng you' Il read only mne when

we get to the transcript. But, Senator Ashford, how does a
person establish even the existence of an oral agreement? g

like you to answer that question, please.

SENATOR ASHFORD: I n a court of law, it would be +the testinony
of either party can establish an oral agreement, canestabl ish a
prima facie case of an oral agreenent.

SENATOR CHAMBERS: Senator Ashford, a prinma facie case can be
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rebutted, so how do you establish the terms of an oral
agreement?

SENATOR ASHFORD: Through the testimony of one of the parties to
the oral agreement. I wish I could amplify my answer.

SENATOR CHAMBERS: Okay, that's...you'll have time when you
close. My time is limited. Senator Ashford, in order for there
to be a necessity to establish an agreement and the terms of it,
there would have to be a dispute, wouldn't there?

SENATOR ASHFORD: That's correct.

SENATOR CHAMBERS: So if we can envision as a Legislature that
disputes may arise...

SENATOR ASHFORD: Not necessarily a legal dispute but there
would have to be some dispute.

SENATOR CHAMBERS: Right, a disagreement as to the meanings of a
term, whether there was even an agreement, whether I'm bound by
what you say I am and so forth.

SENATOR ASHFORD: Right.

SENATOR CHAMBERS: 1f we as a Legislature can envision that such
differences of opinion may arise, why 1s it not prudent to
require these agreements to be in writing, and don't take all of
my time?

SENATOR ASHFORD: Okay, the problem is, if you'll 1look at
Reanev, Inc. v. Shasta Beverages, which is a 1983 case under the
old franchise act, you'll see that oral agreements are...what
the law says, what the case is, is franchise agreements are not
required to be in writing. So it is n~cessary that we include
oral agrecements in the statute so that they be covered by the
terms of the statute.

SENATOR CHAMBERS: But, Senator Ashford, the point I'm making is

that when we're legislating on the question, why should we not
require them to be in writing?

SENATOR ASHFORD: You know, that's a public policy question. It
you want to raise that in another amendment, fine. This
amendment doesn't do that though.
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SENATOR CHAMBERS: So then an amendment that would say all
agreenments between the parties involved shall be in witing.

SENATOR ASHFORD: That's a public policy question that should be

debated by the bodybut this amendment doesn't get (o that
point.

SENATOR CHAMBERS: But if the amendment that Senator Hall is
offering goes to the anendments to the definitional section,
then wherever the term agreenent appears in the bill, it would
be defined by the definition.

SENATOR ASHFORD: It would be but this case law would g4y be
extant, it would still be in force and effect.

SENATOR CHAMBERS: No, Senator.

SENATOR ASHFORD: Well, | disagree with you.

SENATOR CHAMBERS: =~ Thank you, Senator Ashford, that's why we
need things in writing, so that we can resolve these things. A
statute, members of the Legi slature, which is constitutional
overrules a case to the contrary. The Legislature |egislates
for the state and has plenary power to do so and is the only
body of government with the exceptions noted in the

Constitution, such as a gubernatorial veto...

PRESI DENT: One m nute.

SENATOR CHANBERS: ...to legislature. So if we want these
agreenents to be in writing, we simply put that in the
definitional section and wherever that term gppears in the bill
it would nean that the agreenent must be in writing because
that's the definition and any case decided before that would
have to take second place to that particular definit ion. But
Senator Brad Ashford knows very well that the statute of frauds
was designed to prevent, in cases of real estate and
transactions above a certain amount, the very kinds of issues
that arise when one person attenpts to defraud another or
through an honest mstake,will try to rewite an agreenent or
maybe the two parties never had a nmeeting of the minds in the
first place. When it'sreduced to witing, what is within the
four corners of that document stand and a court can read it and

whatever is in there that is not anbiguous, that is not
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overreaching can be enforced as the agreement and | think

Senator Hall's anendment will do exactly that.

PRESI DENT: Thank you. Senat or Hartnett, please, followed by
Senator Ha' |.

SENATOR HARTNETT: Nr. President, | also serve on the General
Affairs Committee and this bill canme before us and not very much

opposition I mght... I guess | have, with Senator Hall' s
opening remarks, one of the areas that caught me was the word

"oral", agreement is oral. | guess maybe that is fine, but |
guess maybe there is sone case |aw but, and Senator Ashford said
to me maybe we need to change it sone place el se, but I guess

the word "oral" botners ne in agreenents. | think it...because
we're talking about, maybe talking about megabucks and an

agreenent is oral, maybe that is all right, but | think

sonetimes we should have things in witing. so | think that...]
think the discussion is good on this particular thing ¢ i f
we're changi ng substantially because In the old agreement thete
was not the idea of, was sinply witten rather than oral so |
have some...whether this 1is the right way to do it in this
par icular anmendment, | think we need to be nore clarifying than
we are right now. Thank you.

PRESIDENT: Thankyou. Senator Hall, please.

SENATOR H LL: Thank you, Nr. President, members, the issue is
one clearly of the definitionof what an agreement is gnqif

oral agreement appeared any place else in the bill I would paye
struck it. It does not. |t appears in the definition gsection
and that's what we' re dealing with here when we address tpe
issue on page 3 of LB 371. We' retal king about line 7,
Section 4, and it says agreenent shall mean any agreement
between a wholesaler and a sypplier, whether oral or written, by
which a wholesaler js ?ranted a right to purchase andsell a
brand of beer or beers sold by a supplier. First of all, who
would agree to grant theright to purchase and sell a brand or
brand of beers on an oral agreenment’'? | guess | question the
real reason behind having that in there. | mean | don't

understand where any manufacturer or any wholesaler have an
agreement based on a handshake, gg to speak, where they do not
have...l can't imagine Augie Busch and one of the Hermans
agreeing to have their distributorship, their manufacturing
distributorship on the basis of the fact that they chatted ygr
| unch. You can't convince me that there isn't another (qa50n
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for having that in there, otherw se, why do it? It only m&es
sense when you're dealing with the definition section of the
bill to require that the agreements pe in witing. | mean

otherwise you get into the issue again,| said, of enforcenent
and what happens when one party that was party to that oral
agreenent is around, is alive and living and the other party is
not there to refute it? Who wins, | guess, in that case'? Well,
| guess if you ask an attorney, | would want to be the ttorne
| guess that represented the living party with regar% to tﬁ/at
oral agreement. | don't understand the problem \wits changin
the definition so that when we deal with agreenent as it g]agte
to LB 371, agreement neans a writtenagreenment and not an oral
agreement because no place else in the bill does oral agreement
jump out at you. It's only in the definition gection and we
strike that so that when we' re talking about agreements in hig
| anguage, in this bill, we're talking about written agreenents.
It's a very good and very valid anendnment to the bill. I would

urge its adoption.

PRESIDENT: Thankyou. Senator Wesely, please. Senator Wesely.
Okay, Senator Ashford is following that so we' Il call on you,
Senator Ashford.

SENATOR ASHFORD: Do | get ny time after that or.
PRESI DENT: No, he gave you his tinme.

SENATOR ASHFORD: Oh, | don't get tao in argw?
PPESIDENT: No. Not unless somebody objects

SENATOR ASHFORD: | woul d have called the question, I'm ggrr
but | have to respond because the problem the reason you RNt
strike this from the pj|| js because you have agreements out
there that may be oral or may be witten andyou do not want to
be in a situation where you passa |aw that woul d not have or
have questionable effect on oral agreenents that are out there.
You've got oral agreements out there. yoyuwant those oral
agreenents to conply with the public policy that is in

Now i f you want to tal k about agreenents going forward that nust
be in witing, then what you have to do is you have to put an
amendnent in there that says a|| agreenents pursuant to this act
between a franchi sor and franchi see gz be in writing from
this point forward, but you can't go back and take oral out en
you may have agreenments out there thatare gral that you want
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this act to apply to. So | think the thing to do. ..this is kind

of a...this process is just not in the best interests of
| egislating. I mean if we have a problem then we ought to take
a look at it but this...it. . .you have to...it is npot to anend
this particular provision. That's not the way to do it. |t

woul d have to be done in another way.
PRESIDENT: Thankyou. Senator Chambers, please.

SENATOR CHANBERS: Nr . Chairman and nenbers of the Legislature,

it"s such a pleasure to debate a bill with Senator Ashford
because he is so sincere and so earnest in his presentation, and
in some cases "Ernestlike" but jpn this instance he is not,
Here's what |  would say about what he just mentioned in his
coments. We are not enacting legislation to follow what is
existence now if what is in existence now is questionable. |

there are legitimte oral agreements out there, when this bill
passes, put those terms in witing, but what often happens when
you have these types of arrangenments where one which is powerful
isin a positionto overreach the other, that powerful gpe
doesn't want anything in writing. Senator Ashford mentioned you
can establish by prima facie case the existence of an oral
agreement. The powerful overreacher can alter the terns 55 he

or she pleases as each new eventuality arises. If it's in
witing, then the weaker of the two is in a position to say thi s
is what | agreed to and this is what | want to hold this
i ndi vidual to. When you allow the existence of oral agreements

you have, in effect, no agreement at any given point in time
other than what the nore powerful of the two parties wants to
say the agreement is. So if we require these arrangements to be
in witing, both parties know what they are signing tpejr name
to. In the event of a dispute, that docunent is offered as
evi dence of the agreenent. Even then the court will allow the
weaker party to establish by evidence, if he or ghe can. t hat
there was such overreaching that you have what is called an
adhesion contract and it wi || be rescinded by the court. |;
wi Il be erased because the parties (id not negotiate from a
position of equal strength,so that is the kind of thing we' re
tal ki ng about now and there can be no legitimte reason not to
require that these agreenents be in writing. If the one who is
t he powerful party is not trying to overreach, why not put the
agreement in writing? They probably would establish a standard
type of agreenent anyway. If they're in the practice of
overreaching through oral agreements,” then they woul d have to be
careful of how they wite that because if it'S what is called a
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boiler plate contract where the weaker party has to accept all
or nothing and things in that contract would be detrimental to
the weaker, that kind of contract can be set aside too. I rnever
knew I'd see the day when Senator Ashford would be on this floor
recommending that the Legislature pass a bill in behalf of
adhesion contracts, boiler plate cortracts, unconscionable
overreaching of the weak by the strong. Senator Ashford, this
is one of the most highly regulated irdustries because of the
nature of the product so let me ask you this question if I may.
Senator Ashford, why can these people that you represent and who
are out in the lobby puffing and panting, cr wherever they are,

why are they so opposed to putting down in writing what they
agreed to?

SENATOR ASHFORD: I have no idea because 1 haven't asked them,
but here is your problem with this...

SENATOR CHAMBERS: My problem?
SENATOR ASHFORD: ...if you want to know the problem...
SENATOR CHAMBERS: Okay.

SENATOR ASHFORD: ...here it is. if vyou, first of all,
contracts of adhesion are not enforceable, number one.

SENATOR CHAMBERS: Right.

SINATOR ASHFORD: Number two, if you have an oral contract and
you require it to be in writing under this statute and it is not
pat in writing, the contract is then void.

PRESIDENT: One minute.

SENATOR ASHFORD: And then you have a problem with...you have a
result that is not intended.

SENATOR CHAMBERS: All right, let me ask this.
SENATOR ASHFORD: You have a franchisee. ..
SENATOR CHAMBERS: Okay, you answer the question, why should not

the oral contract that exists now, if it's a fair contract, be
reduced to writing? What wculd. ..
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SENATOR ASHFORD: It should be, it should be reduced to \ritin
but you don't want tobe in a situation where you void the%e
contracts and you have franchi sees out there with no rights i f

they don't have a witten contract and that is not the result
you want.

SENATOR CHAMBERS: Do you think those people \would be unaware

t hat a bill of this magnitude was assed affectin their
interests and they would notg know about iP? g

SENATOR ASHFORD: | don't know whether they would 4, wouldn't
but we don't want to do that if you' re going. .what you ma want
to do i sput themin witing going forward, but you don't want

to affect past contracts that way.

SENATOR CHANBERS: Then anybody could cone forth ten years

: . rom
now and say, well, this oral contract | have was witten before
the bill was passed and you have no way of establishing it was.

S ENATOR ASHFORD: Yes, you have ways of establishing by the
facts and the circunstances behind the arrangenment.

SENATOR CHANBERS: Senator Ashford »are you bei ng ar gunent ative?
(laughter)

PRESI DENT: Senator Hall, please, followed by Senator Ashford.

SENATOR HALL: Thank you, Nr. President andmenbers, the issue
of whether or not a contract needs to be witten | think is laid
outas you follow the definition gection of the bill. I'd like
you to turn to Section 15 on page 6 of the bill, okay? And here
we talk about what a supplier shall and shall not do, gandit

says a supplier shall not, and it has (1), it says the gypplier

shall not fail to provide each whol esaler of the supplier 's
brand or brands with a wrjitten agreenent hich contains the
entire agreement with the whol esaler and designates g, specif ic
exclusive sales territory. soin other words, the definition
section contradicts itself because gnthe one hand when we t alk
about agreements in the definitions we sayan agreement can bpe
an oral agreement or a Wfi“enagreement. And then we nove to
Section 15 and we tal k about what the gypplier shall not do and
the supplier is the guy who gets it fromthe whol esal er or gives
it to a whol esaler, supplier shall not fail to provide each
whol esal er of the supplier's brand or prands with a written
agreement which  contains the entire agreement with the
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wholesaler and designates a spec ific exclusive sales terri tory.
So in other words it is...the bill itself, the way it is
drafted, isn't even consistent fromthe defini tion section to
what is required under Section 15 on page 6. |t says at that

point in timethat we will require an agreement to be in
writing, but under the definitions we' re going to allow for an
oral as well as a written agreenent. It clearly makes no sense

for oral agreenents to be allowed under that definition section,
especially when you follow through to Section 15 and finish up
and see that a supplier shall not fa,j to provide a w itten
agreen’ent whi Ch cont al ns the entire agr eement with the
whol esal er and designates a specific territory, |ah-de-da-da-da.
It is an amendnment that basically says, we don' t, you

know. . .oral, what good is an oral agreement? | pean you know it
m ght make great hay in a court of law, | don't know, but it
does not belong under the definition section of LB 371 and my
anendment would strike that.  The bill itself, if you nove
farther down, says we want themin writing. It only makes sense

to strike the provisions that |I offer in this gyendnent out of
the definition section to LB 371

PRESIDENT: Thank you. Senat or Ashford, followed by Senator
Lamb.

SENATOP ASHFORD:  Question.

PRESI DENT: The questiop has. been call ed. Dol see fi ve hands?
I do and the question is,shall debate cease? All those 'n

favor vote aye, opposednay. We're voting to cease (debate.
Record, Nr. Clerk, please.

CLERK: 26 eyes, 2 nays, Nr. President, to cease debate.

PRESI DENT: Senator Hall, would you |ike to close, please?

SENATOR HALL: Thank you, Nr. President, penppers, again, the
amendment is one that deals with gstriking oral agreenments as
part of the definition of what an agreenent is. |t does not do
anything to the fact that witten agreements would be kept in
place under Section 4 of the bill on page 3. |t just changes
the definition so that oral agreements are not recoghi zed. The
bill itself does not recognize themfor the supplier and that' s

a key to remenber, that it does not recognize them for the
supplier when it says on page 6 that asupplier shall not fail

ro provide a written agreenent which contains the entire

2565



March 21, 1989 LB 371

agreement with the wholesaler. | meanthat, in itself, ¢|e rly

spells out that the definition of an oral agreenent sﬁou (J be
stripped fromthe bill. There has been good discussion. An
oral agreement in noway can, | think, be defended especially
unl ess the two parties who specifically made that agreement are

available at the time and | think that this gpendnent clarifies
that, not only to the extent that we would require that the
agreenments be in witing, but it clarifies it to the extent that
Section 15 of the bill on page 6 allowsfor only a witten
agreenent that the supplier nust supply And with that, | would
urge the adoption of the amendment.

PRESIDENT:  Thank you. The question is the adoption of the Hall

amendment. All those in favor vote aye opposed nay. Record,
Nr. Clerk. Nr. Hall, Senator Hall.
SENATOR HALL: | would ask for arecord vote on this issue.

PRESI DENT: Okay, a record vote has been asked for.

CLERK:  (Record vote read. See pages 1264-65 of the Legislative
Journal. ) 14 ayes, 17 nays, Nr. President.

PRESIDENT: Ndion fails. Anything further on the bill?

CLERK: Nr. President, senator Hall would nmove toamend the
bill . (Hall amendment appears on page 1265 of the Legislative
Journal.)

PRESI DENT: Senator Hall, please.

SENATOR HALL: Thank you, Nr. President, menpers. This is the
amendment that deals with the issue of family members and the
designation that they would be provided, under the bill, with
regard to the transferring of a di stributorship. This is
a...found on page 3 of the bill, 3 and 4 of the bill, snqit is
one that is very sinple to take a | ook at. It allows for a
designated fam ly menber shall mean the spouse, child,

grandchild, parent, brother or sister of a (eceased individual
who owned an interest in a whol esaler who inherits the deceased
i ndividual's ownership interest under the terns of the {gceased

individual' s will, who has otherwise succeeded the deceased
individual in the wholesaler's business, or who inherits such
ownership interest wunder the |aws of intestate succession of
this state. W th respect to an incapacitated jndividual being
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an ownership interest in a wholesaler, the termshall nean the
person appointed by the court as the conservator gofsuch
i ndividual's property. The term shall also jnclude the
appoi nted qualified personal representative and the testamentary
trustee of a deceased individual having an ownership interest in

a whol esal er. So i n other words, it can mean a whol e group of
peopl e that would have the ability to transfer a business to

the...a laundry list of folks who fallunder the category of
deslgnated member. |t nmeans spouse, it means chijld, it means

grandchild, you can designate your parent, your brother, your
sister. It also has the enmergency cl ause Has anybody flipped
to the | ast page and notlced that this bill has theemergency
clause? And | guess if. .. just...l didn't think about that
until  right now when | was Iooklng at this provision. |s there
a...never mind. The transfer issue iS gne that | think needs to
be addressed because in the bill we allow for the transfer to
tahe place with regard to those designated menbers, of famly
members or whoever falls under that requirement, differently
than we do for other individuals who m ght be in the process
purcnasing this wholesaler's license. vouturn to page 24 of

the bill, we then go into, online 7, it says the supplier shall
not interfere with, prevent orunreasonably delay the transfer
of the wholesaler's business, including an assignnent of the

whol esal er’s rights under the agreement, the oral agreement
guess in this case, if theproposed transferee is a deS|gnated
member or if the transferee other than a designated nember neets
the reasonable qualifications required by the supplier for
Nebraska wholesalers So in other words, you have a list of
reasonabl e qualifications for other folks that would purchase
that whol esaler's operation, but if it is a famly menber and
it's a broad definition of family member, it is called
designated person in this case, if, and they can be a number of
different people in this case, they do not have to meet any
criteria. So even though theargument is made on one hand by
Sena_tor Ashford with regard tg the just previous amendment
dealing wi th oral contracts and agreements, wenow allow for
basically no say by the supplier with regard to a transfer from
a one famly menber to another. Those agreements will pass on
whether they are oral agreenents pow, because we've re ect ed
t hat amendment. ..

PRESI DENT: Half a m nute.

SENATOR HALL: ...or written agreements, those transfers of
contract will take pl ace whet her the supplier has anything to
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say about it or not and they don' t. They clearly can just
circunvent the supplier altogether and this is g provi sion that,
again, the argument will be that they have a considerable
i nvestment and that is true, but there has never been, and |
don't think Senator Ashford can point out, 5 sjituation here in
Nebraska where a distributorship has changed hands pecause the
language in LB 371 is not adopted. |t is interesting that it is
before us today as an issue that requires the emergency clause,
and I would like Senator Ashford to address that issue 55 well.
I would urge the body to adopt the amendment that basically
brings into line the transfer of these distributorships on a
uni form basis and treats everyone the gsame. | don't think that
there would be any problens with famly menbers meeting these
criteria because the criteria spelled out as a designated nenber
are those that require a family nenber to have been in operation
in the business. So | think to strike this provision that says
fam ly menbers are treated differently, we don't do it for

anybody else, wedon't do it for agny other franchisee, but yet
we' re going to do it for beer dist ributors. guess | need to
know why. Other franchisees have huge investnents in their
bus! nesses as well. Why don't we allow for them to transfer
fromfamly member to fanily nenber. Do t hey have contracts
that don't allow that, | guess, and aren't those <contracts
negotiable'? Naybe they have written contracts as opposed to
oral agreements. | would urge the adoption of the zmendment.

PRESIDENT: Thank you. Senator Chambers, please, followed by
Senator Ashford.

SENATOR CHANBERS:  Nr. Chairman and members of the Legislature,
I would like to ask Senator Ashford a question because™|' m goi ng
to admt that this is an area that | don't have a lot of
expertise 1n. Senat or Ashford, with the failure of Senator
Hall' s apendment to have been adopted which now allows written
and oral agreements, and then I want to bring it to what we' re
tal king about with reference to these designated pembers. At

that Section 15 on page 6 that Senator Hall was reading from
which requires a witten agreenment which contains 5| (he terms,

then in line 13 it says, any agreement which is in existence gn
the effective date of this act shall berenewedin a manner
consistent with Sections 1 to 22 of this gct.

SENATOR ASHFORD: Ri ght .

SENATOR CHAMBERS: Okay, so that means if it's an oral
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agreement, does that mean it's renewed as an oral agreement or
now in accord with Section 15 which requires a written
agreement.

SENATOR ASHFORD: Okay, I think the point .s that if you take
oral...your point...if you take oral agreement out, I believe
what it means is that you <can...is that you would not be
regquired to comply with the later sections of the statutes as
they relate to new agreements. The point 1is there are oral
agreements out there, Senator Chambers, that need...no...

SENATOR CHAMEERS: Here is my que.tion.

SENATOR ASHFORD: ...there are oral agreements out there that
need to be covered by the act.

SENATOR CHAMBERS: But here is the question I'm asking vyou.
Assume the existence of oral agreements because I don't want to
get into that as an argument, this section says that the
agreements must be renewed pursuant to Sections 1 through 22.
In the definitional section, you can have oral agreements.

SENATOR ASHFORD: Right.
SENATOR CHAMBERS: Section 15 requires it to be in writing.
SENATOR ASHFORD: Correct.

SENATOR CHAMBERS: Which one prevails sirce they contradict each
other?

SENATOR ASHFORD: They don't contradict each other in my
opinion.
SENATOR CHAMBERS: Okay, then how do you renew the oral

agreement?

SENATOR ASHFORD: In writing pursuant to Secticns 1 through 22.
SEMATOR CHAMBERS: And at what point do you renew it?

SENATOR ASHFORD: After the passage of the act.

SENATOR CHAMBERS: So then if we had adopted Senator Hall's

amendment and done away with oral agreement, those oral
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agreements that were in existence at that time would have to be
put in writing?

SENATOR ASHFORD: No, I don't agree with you.

SENATOR CHAMBERS: Thank you, Senator Ashford. Members of the
Legislature, if you read the transcript to this, you're going to
see that there is some confusion on the part of the introducer
of this bill, but the question that is really going through my
mind, and I'm goirg to ask Senator Ashford this one. It talks
about passing on the ownership interest of this person in his or
her will or the laws of intestate succession will apply. What
is 1t that is being passed along?

SENATOR ASHFORD: The franchise agreement.

SENATOR CHAMBERS: Does a person have to hold a liquor license
to have a franchise?

SENATOR ASHFORD: I believe so.

SENATOR CHAMBERS: Does the statute allow a liquor license to be
inherited or passed on?

SENATOR ASHFORD: You know I really don't know what the law is
on that.

SENATOR CHAMBERS: It doesn't. It is a privilege and it is not
inherited. ..

SENATOR ASHFORD: There would have to be another application
made I believe, but I'm not sure about that.

SENATOR CHAMBERS: So then if a person were to try to utilize
the benefits of this bill, he or she would have to comply with
the statutes relative to liquor licenses.

SENATOR ASHFORD: I'm sure that's correct.

SENATOR CHAMBERS: Could a child have a liquor license?

SENATOR ASHFORD: I don't believe so.

SENATOR CHAMBERS: Could a <child under this bill have the
interest of the one wh> held this right and died?
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SENATOR ASHFORD: 1 suspect that the ownership could descend to
a child but there would have to be...under the liquor license
statute, there would have to be someone else as the designated
manager of the business in order to get tne license, but that's
different.

SENATOR CHAMBERS: Why?
SENATOR ASHFORD: Why?
SENATOR CHAMBERS: Why would that be necessary?

SENATOR ASHFORD: Because the liquor laws require it and...but
there are two separate issues.

SENATOR CHAMBERS: What do the liguor laws require?

SEMNATOR ASHFORD: If you show me the liquor laws 1 <can...I'm
speculating that what you would do would be have a manager who
would qualify, but the ownership interest of the franchise could
be transferred to a child. I'm sure that's correct.

SENATOR CHAMBERS: Why couldn't the child manage?

SENATOR ASHFORD: Because I'm sure the liquor laws would require
someone >f age to manage.

SENATOR CHAMBERS: Am I my father's <child? We don't say
anything about age. Do you all s2e what we are dealing with
here? People assume certain things. Child simply means the

relationship that you have to a parent. Methuselah lived to 969
but he was Mr. Methuselah's son, Mr. Methuselah's child. This
bill, I think, has some provisions in it that are not clearly
understood Ly the body, but since Engineer Ryan is at the
throttle, got his hat turned backward, it's going tc roll.
There are...Senator Ashford speculates about the existence of
oral contracts, he says that when this bill takes effect they
have to be reduced to writing.

SPEAKER BARRETT PRESIDING
SPEAKER BARRETT: Time. Senator Ashfcrd.

SENATOR ASHFORD: Question.
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SPEAKER BARRETT: Thequestion hasbeen called. pg| see five
hands'? | do. Shall debate cease? Thosein favor vote aye,
opposed nay. V&' revoting on ceasing debate. Have you all
voted? A call of the house has been requested. Shall the house
go under call'? Those in favor vote aye, opposed nay. Record.

ASSISTANT CLERK: 15 ayes, 3 nays to go under cal |,
Mr. President.

SPEAKER BARRETT: The house is under call. Members, please
return to your seats and record your presence. Menbers outside

the Chamber, please return to the Chamber. Unaut hori zed
personnel , please |eave the f]|oor. Senat or Landis, please.
Senator Schi mek, please. Senator Byars, please. call in votes

have been authorized. Call in votes are authorized. The

gquestion before the body is ceasing debate.

ASSI STANT CLERK: Senat or Di erks voting yes. Senator Wesely
voting yes. Senator Coordsen voting yes. Senator Conwayvoting
yes. Senator Rogers voting yes. Senator Peterson yoting vyes.

Senator Langford voting yes. Senat or Schel | peper voting yes.
Senat or Goodrich voting yes. Senat or Lindsay voting yes.

SPEAKER BARRETT: Record, please.
ASSISTANT CLERK: 26 ayes, 1 nays, Mr. President.

SPEAKER BARRETT: Debate ceases. Senator Hall, would you care
toclose, and the call is not rai sed.

SENATOR HALL: Thank you, M. President. The issue here i s one
of an amendnent that would ajjow for the transfer of these
distributorshi ps to be uniform one that the same provisions
woul d apply for what is called a designated nenber in bill
as it woul d for anyother individual whc was purchasing this
type of an operation. And nowhere else do | know of in the

statutes that we specifically spell out a provision for what
amounts to fam |y nenmbers to be’given 4 special designation with

regard to who shall assune 4 pysiness. There are a number of
businesses, a nunmber of franchises that are regul ated by the
statutes in this state, but yet only { hese will allow for a
transfer to take place without any input on the part of the
manuf acturer and the supplier. The bill reads, consent or
approva." from the supplier shall not be required for any
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transfer of the whol esaler's business to g designated nenber or
any transfer of |ess than control of the whol eSaler's business.

It goes on to say, though, that the whol esal er  shall give the
supplier written notice of any change in ownership. | gyess you
supply written notice so that they will know who to talk'to
about the oral agreenent that they have entered jnto. It is
just one of the problems that | think LB 371 has and | would
urge the bodyto bring the bill into compliance or into a
uni form conpliance with regard to the transfer of these types of
businesses. | would urge the adoption of the gmendment.

SPEAKER BARRETT: Thank you. The question is the adoption of
the Hall amendmentto IB 371. A|l in favor vote aye, opposed

nay. Have you all voted? Record, please.

ASSISTANT CLERK: g8 ayes, 26 nays on adoption ofthe Hall
amendnent, Nr. President:

SPEAKER BARRETT: Not i on fails. The call is rai sed. Next
motion.

ASSISTANT CLERK: Nr. President, Senator Hall would moveto
amend. Senator, this is amendnent number gjx. (Hall amendment
appears on page 1266 of the Legislative Journal.)

SPEAKER BARRETT: Senator Hall .

SENATORHAIL:  Nr. Clerk, | would ask you to please |et the body
know t hat we did skip amendnment five sg that | am not trying to
belabor the issue. The...this again is a substantive issue and
it deals with whatis the supplier shall do and, excuseme, what

the supplier shall not do Okay? = And bear with me because,
again, this just points out how thé bill was drafted and 5, |

guess what the type of protective legislation that this is.
Ckay, it says that a supplier shall not, on Section 15, page 6,

and then 1t lists one, tw, three, four, five, six, seven,
eight, nine, ten, eleven, twelve, thirteen, fourteen, fif teen,
sixteen, seventeen, eighteen, nineteen different things that the
supplier shall not do in relation to the distributor, or the
whol esal er, and this anmendment is the apendnent that deals with,
onpage 8 of the bill, nunber 9, it says, the supplier shall not
require a wholesaler to subnmit audited profit or loss
statements, bal ance sheets or financial records asa condition
of renewal or continuation of an agreement. In other words, we

put into statute the fact that that supplier, Anheuser Busch,
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M ler Brew ng Conpany, Heilemans, cannot require through the
passage of LB 371 a wholesaler to submt a profit and |oss
statenment, a bal ance sheet or financial records as g condition
of renewal or continuation of agreement. sgin other words,
we Ire saying, we're placing INt0 statute the fact t hat the

don't have to show their books to theother partner in tha

agr eenment , and | guess i f theg have an oral agr eenent , it

doesn't matter, they probably don't care apout books, they just

do everything over the phone. | mean that"s the extent ‘that

this bill goes to and you ought to |look at those 19 different
provisions in there that the supplier shall not allow fqr -andd
we addressed one of themin an earlier amendment and you faile

to adopt that. \What we' re stating here, and what we' re adopting

into statute is that the Anheuser Buschs of the world can't say
| et us see how you' re doi ng, | et us see your records. W're not
sure we want to renew your contract because we think on basis of
your...of what you have ordered fromus that your profitsge
not there, that you' re doing a bad job, we want to look at vyour
per for mance. Wen we pass 371 as it is written without "this
amendnent, we place into statute the fact that the can't ask
for that. They <can't ask for any financial information with
regard to renewal of a contract. Now is that what we' re here to
do? Is that would our public policy statementis going ;5 pe
through the passage of LB 371? Are we going to protect those
whol esal ers to the point where we sayyou don't have to show
your books? I mean that is what "the bill is written to Ho.
That's exgctly to the extent that it t.akes it. It says not only
are we going to protect you, we're going to protect you to the
point that you don't have to open your books to the people that

you're in acontract with. Now, |adies and gentlemen, that s
ridicul ous. Youstep over the bounds of reality, | t{hink. when
you put that kind of |anguage, that's 4 fairly...1 can't "think

of a civil word to use, so | won' t use it, but a pretty bl atant
attenpt on the part of the lobby to saywe're going to handle
this situation. We're going to handle it inthe form of
legislation that says we, as wholesalers, don't have to do
anything and we' re going toshowyou, supplier, we're going to

put it into statute through the formof LB 371. Vé don't even
have to shpw you our books. \wen it comes time to renew our
contract, we' |l pick up the phone andcall eachother back and

forth, but we don't have tosay whether we're |osing noney or
making money and that in itself iS g provision with regard  to

renewal of our contract. It doesn't apply and we'll showyou in
the statutes where we' ve got it passed in the State of Nebraska
that it doesn't apply. | think that is terrible public policy.
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It's part of a contract that we, as |legislators, should not be
entering into. It should not be part of LB 371 and | would urge

youto strike iz fromthe bill in this gmendment. Thank you.
SPEAKER BARRETT: D scussion on the Hall amendment, Senator
Ashford.

SENATOR ASHFORD:  Senator Hall is closer to correct with this
amendment t han the other ones, but | think that. the financial
information that is being requested or may pe requested by a
brewery may be, or is delivered and there is nothing in the  g¢t

that would prevent that information frombeing provided. Al
the provision talks about are aydited financial statements and
profit and | oss statenents. The...going through an audltlng

procedure for the renewal of a ~ franchise agreement an
expensive proposition and all we' re talking about 1s audi ted
have no objection to delivery of financial information as part
of the process of renegotiating arenewed agreement, but we're
t al ki ng about audited financial statenments.

ISPE@KER BARRETT: Thank you. Senator Hal I, followed by Senator
amb.

SENATOR HALL: Thank you, M. President,penpers, the issue of
close | guessis relative. It's like, inthis case it would
apply . We'd be talking about grenades and it would count
because you're talking about...| mean what other kind of
statement would you given, an unaudited statement | guess or g
profit and |loss statement, a balance sheet or financial records
of any kind at all. When you don't adopt this gppndment, what
you say is that they' re not required and the supplier , the folks
who make the beer and sell it to the distributors are. can't

require that as a provision of the contract. e're saylng
we' re taking contractual provisions gnd putting them into IaV\;
We' re l'aying out the scope that that contract can entail |, scope
it can cover, what can be in there gndwhat can't and one of the
provi si ons that can't be in there with regard (o renewal, and
this really only applies to the renewal, is that you can' t
require financial statements of any kind, profit and |gss
statenents, anything at all that deals with pasically the

financi al status of the operation when it comes to renewal.  Now
is that goodpublic policy? | clearly don't think so. | think
it is, ou know, Senator Ashford isevena little squeamish on
this one because he admits that |'mclose | guess. But it is
not something that | think we want to put into statute. | mean,
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l adies and gentlemen, think about it. Ay-yi-yi, are we goinr
to...1 mean, | guess, you know, with the State of Nebraska when
It goes into contract with some kind of entity to provide
services in the area of, say, Department of Public Institutions
or Departnent of Social Services, would they ever even consider
entering into a contract w thout having the provisions to | ook
at what ki nd of flnanmal situation, what kind of financi al
makeup that provider has? | think...l knownot. It is not even
a question of thinking, | know not, and that they would not even
consider  that. They would first take a look at the financial
stability of that operation as one of the criteria for
determining whether or not to enter into that contract. \what
V\E‘ re sayl ng h.ere IS that we are Ou-t|avvi ng t.hat’ is what e're
doing. We' re just basically outlawing that in the case of theéese
agreenents in these contracts between two entities, t(he suppli er
of beer and a whol esaler distributorgf peer and that is not
something | think we should put into statute. |would urge the
adoption of the amendnent.

\?VP_:EhAKER BARRETT:  Thank you. Senator Lynch, followed by Senator
ithem.

SENATOR LYNCH: M. President and members, | have a question of
Senator Ashford, if | could.

SPEAKER BARRETT: Senator Ashford, would you respond.

SFNATOR LYNCH: Senator Ashford, based on what Ay-yi-yi Hall
just mentioned, regarding the page 8, Section 9, °| \yas kind of
curious how you interpret a couple of other gections based on
what ne just mentioned and as they relate to Section 9 Ten
for exanple, says that.. '

SENATOR ASHFORD: Which one is that?

SENATORLYNCH: Page9, Section 10, |ine 4 It says they cannot

coerce, ~compel, or require a whol esaler to provide or divulge
i nformation regarding individual accounts. gaction 11 says they
can't use the threat of I osing or withholding its credit

Apparently they give credit to the wholesalers as a means of
conpel ling the wholesaler to standards of performance that

relate to credit. You know, they can't withhold delivery,
\mparently , based on that credit. Section 13 requires a
olesaler by any peans di rectly, they cannot require themto

participate and contribute to any advertising, to ary fund
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c ntrolled that has to do with advertising. Fourteen has to do
with willfully discrimnate.  \hat |I'mconcerned with, Senator

Ashford, is I'mcurious about, it alnost appears that is
some real rascals involved in the business, that Wecq I[|ave to
put into the statutes paragraph after paragraph regarding what

t hey cannot do. Coerceis used quite a bit even on the top of

the page on page 8.

SENATOR ASHFORD: |s that a question?

SENATOR LYNCH: Senator Hall's amendment si nr'p| y rel at es to
par agraph 9, but in answering my question, if you can talk to

10, 11 and 12 and how they relate to Section 9 |'d appreciate
that.

SENATOR ASHFORD: Well, first of all, Section 9, | think that we
are protecting, clearly, we are protecting |ocal businesses from
possibly there are rascals in the brewery business, | don't
know. But...and | don't know every fact situation that proyght

about these particularsections, but the...as far as Section 9
is concerned, for a small supplier or wholesaler, it is onerous
tv pay 20 or $25,000 for an audited financial statement, gnq|

th' nk that that is the reason why we have audited in there. As
far as the other sections, | think that, again, weare making a
public policy decision on protecting |ocal Nebraska businesses
fromthese various problenms, threats, coercions. Tome, in
readi ng them obj ectively and fairly, | think that the are
reflective of concerns and I'mnot trying to double-tal I'm

just...they are concerns here and discrimnation and wi t hhol di ng
of credlt and there may be credit arrangenments that are made. I
don't see that as t_)el Ng. ..maybe you're not suggesting it is
contrary to public policy. | don't see that as being contrary
to public policy to try to protect our |ocal businesses.

SENATOR LYNCH: Wel |, | stil | have...hopefully, | have just a
second | eft, M. Chairman, on ny time Do you think then if we
establish policy as it applies to a distribufor, a wholesaler |
guess that same policy should apply between a wholesaler and a

retail er? In other words, could we amendthe bill to suggest
the same kind of discrimination, coercion, fair play, mandating

of advertising, all the rest should apply between the whol esal ef
and the retailer.

SENATOR  ASHFORD:  wel |, that's another matter and |
d dn"t...maybe that js the problemwith...that's why we're
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having this debate onthe bill. | mean, that it involves the
retailer and |'m synpathetic toretailers. | didn't certainly
bring this bill to the body because | wanted to discrinmnate
against retailers. Ny particular experience has beenwith

whol esal ers and out-of-state franchi sors and having sonme control
over what..

SPEAKER BARRETT: One mi nute.

SENATOR ASHFORD: ...out-of-state businesses do. sg if there is
a problem with retailers, jt ought to be brought to the

attention of the committee and we ought to deal with themin the
conmi ttee process.

SPEAKER BARRETT: Senator Wthem

SENATOR WITHEN: Yes, Nr. Speaker, Senator Ashford, | hate to do

this, but I'"m going to have to ask a question or two, t oo, if
you woul d not mind responding. A few years ago | got involved
in some |egislation dealing with franchisezgreements and have
done some reading about how...done some reading about how
potentially corporations that engage in franchise agreements
with local businessnen sometimes mistreat themand ipe purpose
of this, | ~assume, js to protect our local wholesalers from
being mistreated by large corporations on the outside. |g {hat
t he general Intent ofwhat this is dealing with, tnis section

particularly?
SENATOR ASHFORD: Yes.

SENATOR W THEN:  Okay. By the same token, | guess | can gge the
other side of the argument that an individual invest 5 |5t of
nmoney into a brewery, produces a product and does not choose to
di stribute that product thenselves, but chooses to enter into an
agreement with a |ocal business, a franchise agreement for that

business to do the distribution. That's what we' re talking
about here, isn't it?

SENATOR ASHFORD: Yes

SENATOR W THEN: - Okay . Does not...| guess my question
particularly relating to this situation, if a wholésaler is on
shaky financial terms, potential of not being able (5 pyy the
gaso_line to go into the trucks tocarry the product to the
retailers, potential of not being able +to pay the electrical
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bill to keep the refrigerators going to keep the beer cold,
doesn't the...isn't this one of those things that the
manufacturer ought to be able to know, ough= to be able to find
out?

SENATOR ASHFORD: And I think they can get monthly financial
statements and I think...and that's fine, there 1is no problem
with that, but the problem is with audited, you don't need
audited financial statements.

SENATOR WITHEM: Okay. So your question is on the auditing
itself, the auditing provision itself.

SENATOR ASHFORD: Yeah...
SENATOR WITHEM: Not on the financial statement.

SENATOR ASHFORD: ...make...if you supply a financial statement
that is incorrect, that's fraud even if it is audited or not
audited.

SENATOR WITHEM: Okay. 50 in number 9, the term...I qguess I
read this, you can't require a wholesaler to submit audited
profit and loss statements, you can't submit those. You can't

force them to submit balance sheets and you can't force them to
submit financial records at all.

SENATOR ASHFORD: Audited profit and loss statements, balance
sheets or financial records.

SENATOR WITHEM: So our question is, I guess it's kind of an
English teacher sort of thing, but it's a fairly critical cne
here is, does the word in your opinion, is it your 1intent that
the word "audited" modifies not only profit and loss statements
but also audited balance sheets and audited financial returns?

SENATOR ASHFORD: Yeah, they can certainly get financial
information but I don't think they need to be reguired to have
audited financial information.

SENATOR WITHEM: Do you think tha is clear with the wording of
the bill and the legislative intenr herve?

SENATOR ASHFORD: Weli, we can make it clearer between now and
Selec=z I e,
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SENATOR WITHEM: Okay. Thank you, Senator.
SPEAKER BARRETT: Senator Ashford.

SENATOR ASHFORD: Yes.

SPEAKER BARRETT: Would you care to discuss?
SENATOR ASHFORD: No, I'd call the question.

SPEAKER  BARRETT: The question has been called. Five hands? I
do. Shall debate cease? All in favor vote aye, opposed nay.
Record, please.

CLER:: 25 ayes, 1 nay to cease debate, Mr. President.
SPEAKER BARRETT: Debate ceases. Senator Hall, for closing.

SENATOR HALL: Thank you, Mr. President, members. The issue,
again, is simply whether or not we place into statute the fact
that between two parties who basically make money off of each
¢ther, that we will require that no financial information need
to flow from the wholesaler to the suppliey, and this is
c¢learly, having laid it out so far, clearly a wholesalers
paradise with regard to LB 371 and [ think that the least we
should do is pro...not that I am out to protect big business in
every way, but I think it does not make sense in any form or
fashion for a legislative body to say through a bill such as we
have before us that one party in a contract can...is not able to
ask for financial data, financial statements, balance sheets,
financial records, audited or unaudited, and that's the way it
reads in the bill, doesn't...the isste is not whether they're
audited, and 1 guess if they're unaudited, they probably aren't
worth the paper they're written on, that it is a situation where
we are saying that those cannot be required between parties in a

contract. We're placing that in statute with regard to the
distributor and the wholesaler. That's not our job. That's not
what we're here to do. I would urge the body to adopt the

amendment that would strike that provision, just one of the
19 that are listed in LB 371. Thank yYou, Mr. President.

SPEAKER BARRETT: Thank you and the questior is the adoption of

the Hall amendment, number six, to LB 371. All in favor vote
aye, opposed nay. Voting on the adoption of the Hall amendment.
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Have you all voted? Record. Senator Hall.

SENATOR HALL: I would ask for a record vote.

SPEAKER BARRETT: A record vote has been requested, so be it.
CLERK: (Record vote read. See page 1267 cf the Legislative
Jcurnal.) 12 ayes, 21 nays, Mr. President, on adoption of the
amendment.

SPEAKER BARRETT: Motion fails. Next item.

CLERK: Mr. President, Senator Hall would move to amend.

SPEAKER BARRETT: Senator Hall.

SENATOR HALL: Mr. Clerk, which amendment are we...?

CLERK: I have number seven in front of me, Senator.
SENATOR HALL: Mr. Clerk, 1 would respectfully withdraw that
amendment .

SPEAKER BARRETT: It is withdrawn.

CLERK: I have number eight in front of me now, Senator. (Hall
amendment appears on page 1267 of the Legislative Journal.)

SEMATOR HALL: I would 1like to deal with that amendment.
Mr. President, the amendment is simple. It strikes one word.
On page 6, line 12 it strikes the word "exclusive". And if

you'd open ycur bills to page 6, 371, on line 12 we're dealing
with a supplier shall not again, and it fails to provide each
wholesaler of the supplier's brand or brands with a written

agreement which contains the entire agreement with the
wholesaler and designates a specific exclusive sales territory.
This is just, excuse me, redundant language because the

exclusive issue of a sales territory is spellad out in our
three-tier system as we have it in the state today. As you all
know, we have the manufacturer or the supp.ier, as it will, who
is the first part of the tier. Then you have the wholesaler, or
the distributor. As it's laid out there in statute, they have
exclusive franchise to sell the product in a franchised area.
There 1is no need at this time, I don't think there is any need
for the bill, but there is no need at this point for the issue
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c¢f an exclusive sales territory. That is something that is
spelled out in the three-tier system and it, again, is basically
a technical amendment, has no impact with regard to the bill and
I would urge the adoption.

SPEAKER BARRETT: Thank you. Discussion on the Hall amendment
number eight. Senator Abboud followed by Senator Lamb.

SENATOR ABBOUD: Pass.
SPEAKER BARRETT: Thank you. Senator Lamb.

SENATOR LAMB: Question.

SPEAKER BARRETT: The question has been called. Are there five
hands out there. There certainly are. Shall debate cease?
Those in favor vote aye, opposed nay. Voting on ceasing debate.
Have you all voted? A call of the house has been requested.

Shall the house go under call? All in favor vote aye, opposed
nay. Record.

ASSISTANT CLERK: 11 ayes, 2 nays to go under call,
Mr. President.

SPEAKER BARRETT: Motion prevails, the house is under call,
members please return to your seats and record your presence.
Are you authorizing call in votes? Cail in votes have been
authorized and the question before the body is ceasing debate.

ASSISTANT CLERK: Senator McFarland voting ves. Senator Ccnway
votiing vyes. Senator Pirsch voting yes. Senator Dierks voting
yes. Senator Withem voting yes.

SPEAKER BARRETT: Record.

ASSISTANT CLERK: 25 ayes, O nays to call the question,
Mr. President.

SPEAKER 3ARRETT: Debate ceases. Senator Hall, for closing on
your amendment.

SENATOR HALL: Thank you, Mr. Fresident, menbers, this again is
just <the striking of the term "exclusive"” as it is laid out in
the bill, as I stated on page 6. It is clearly stated in the
three-tier system that we have that there is an exclusive
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franchise which is under a franchised area. It is redundant at
best and I would urge the adoption of the amendment.

SPEAKER BARRETT: Thank you. You've heard the closing, and the
question is the adoption of the Hall amendment number eight to
LB 371. All in favor vote aye, opposed nay. Record, please.

CLERK: 7 ayes, 25 nays, Mr. President, on adoption of the
amendment.

SPEAKER BARRETT: Motion fails. Next item.
CLERK: Senator, I have amendment number nine.
SENATOR HALL: Mr. Clerk, would you read that amendment, please?

CLERK: Senator, this is the amendment that reads on page 20
strike lines 12 through 25, on page 20 of the hill strike lines
22 through 25 and on page 21 strike lines 1 through 25.

SENATOR HALL: Mr. President, or excuse me, Mr. Clerk, I will
oring that back on Select File but I will withdraw that
amendment at this time.

SPEAKER BARRETT: It is withdrawn.

CLERK: Your next amendment, Senator, is to strike the emergency
clause.

SENATOR HALL: Thank you, Mr. President and members. This is an
issue that I would hope the body would clearly listen to. I
decn't often, well, I never offer frivolcus amendments. I think
all the amendments that were offered here today were substantive
in nature and I...

SPEAKER BARRETT: Excuse me, Senator Hall, the call is raised.

SENATOR HALL: ...appreciate the body's tolerance, but this is a
bill that has had little or no discussion and it has, to date,
raced through the body but it slowed down here today. This
amendment strikes the emergency clause, ard I1'll just read vyou
the top of the bill. It says, an act relating to beer
distribution; to amend sections, revised statutes of Nebraska,
state intent, to define terms, t> prohibit certain acts by
suppliers and wholesalers, to provide for certain notices, to
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provide requirenments for distribution agreenents, to provide for
arbitration of di sagreenents, to provide for applicability, to

prov_i d_e for the e_nf orcement of agreenents, to harmoni ze
provisions, to provide severability, and to repeal the original
section and declare an emergency. Article IIl, Articl e 111

Section 27 of t he Nebraska Constitution provides for the issle
of an emergency clause and it is on page 14 of the Constitution,
asit is laid out in your black book, and it says that no act
shall take effect wuntil three calendar months gafter the
adj ournnment of the session at which it passed, ynless in case of
emergency, to be expressed in the preanble or the pody of the

act, the Legislature shall, by a vote of two-thirds of all
menbers el ected otherwise direct. Andthen it goes ont o say
that all 1laws shall be published in such manner as the
Legi slature may provide. The issue here is one of where is the
emergency and | would hope that the body would carefully
consider the fact that LB371 has the emergency c¢lause and
question the need forit. There is a good reason for having

energency clause. We do it at times because gof problems that
arise, bills that we' ve passed that had unforeseen I nplications
because of a problemthat we' re facing down the road, or the
ability to get something to prevent a problem fromoccurring and
that is why the emergency clause is there. It makes good sense
to have it, but it should be sonething that is used rarely and
used only in thecase of an energency. | B 371, first of all,
you know in my opinion, | don't feel it's necessary. | don't
think a very good case other than the case nade by the | obby has
been made to advance the bill and the tack that | have taken
today with regard to the amendnments, | hope at least | have
raised some concern. It clearly hasn't raised enough to feel
that the bill needs to be amended, but hopefully that discussion
will take place betweennow and Select File. Byt there cl earl y
is no emergency with regard to this. Thereis no emergencyand
no need to pass LB 371 with the emergency clause, iq if there
is, it wasn't stated at the public hearing. It hasn't been
stated today and | would urge the body to strike that emergenc
clause and protect that piece of the |legislative process that

think should be protected gnd kept for special situations.

LB 371 is clearly not a special situation. [It's not one that we
reed to rush into. If the decision of the body is to advance
it, fine, and to pass it, fine, but show me where the emergenc
exists . Show me the burni ng controversy over whether of no

it's anoral or a written agreement; show me the burni ng

controversy  over whether or not jt can be passed to one fam |y
menber in a different manner than it is passed to soneone who i§
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purchasing it fromthe outside; show ne the burning controversy
over the issue with regard to setting up a totally different set

c f arbitration rules and regulations that these. .. this small

group of individuals function under. It's not there, and we
shouldn't have the  emergency clause on this piece of
| egi sl ation. I'" durgethe body to adopt this amendment and
it...1...1 would urge the body to adopt this amendnent. Thanks,

Mr. President.

SPEAKER BARRETT: Thank you. Discussion, Senator Ashford.

SENATOR ASHFORD: I"I'l leave this decision up to the body.
think that...sort of the last chapter in sort of an unfortunate
af t ernoon. | guess this body has in the past nmade deci sionson
emergency cl ause based on their own ideas of what is appropriate
and I" Il leave it to themto nake this decision, pgke it's own

decision. Thankyou.
SPEAKER BARRETT: Thankyou. senator Abboud.
SENATOR ABBOUD:  Question.

SPEAKER BARRETT: That won't be necessary. There are no other
lights. Senator Hall, any closing conment'?

SENATOR HALL: Mr. President, only that this is a very serious
amendment and | think the issue of the emergency clause should
be kept for very serious situations, times when is needed
There has not been a case presented at any point in the PlFe of.
this legislation that justifies the emergency clause as a piece

of this |egislati0n. | would urge t he bOdytO adopt t he
amendment.

SPEAKER BARRETT: Thankyou. The question is the adoption of
t he Hall amendment . All in favor vote aye, opposed nay
Senator Hall .

SENATOR HALL: Mr. President, | wuld ask to expedite things for
a call of the house and a roll call vote on this issue.

SPEAKER BARRETT: A call of the house has been requested.

M. Clerk, clear the board. Those in favor of going under call
please vote aye, opposed nay. Record.

CLERK: 14 ayes, 8 nays to go under call, M. President.
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SPEAKER BARRETT: The houseis under call .

record your presence. Those outside the Chanber, Np‘?né%%res' pr':tﬁfﬁ

and check in. The house is under call. senator Lamb, please,
Senat or Hanni bal, Senator \esely. Senator Bernard-Stevens,

please record your presence. Senator| » edz, pleaserecord your
presence. Senator Ashford, would | ~y please record your
presence. SenatorNcFarland, please. Nenbers, please return to
your seats. The house is under call. Senator Haberman, would
you record your presence, please. senators Goodrich and Hefner,

the house is under call. Senator Hall

SENATOR HALL: Who is absent?
SPEAKER BARRETT: Senators Goodrich and Hef ner.
SENATOR HALL: Senator Goodrichand Hefner. since this is just

my amendnent to strike the emergency clause, | would say that
it's okay to go ahead and call the roll.

SPEAKER BARRETT: I f members would return to their seats for a
roll call vote, we' |l proceed. Nr. Clerk, proceed.
CLERK: (Roll call vote taken. See pages 1267-68 of the

Legislative Journal.) 15 ayes, 29 nays, Nr. President, onthe
motion.

SPEAKER BARRETT: Notion fails. The call is raised. |s there
anything further on the bill, N. Clerky

CLERK: Nr . President, Senator Chambers would nove to anend the
bill . (Chanbers amendnent appears on page 1268 of  the

Legislative Journal.)

SPEAKER BARRETT: Senator Chambers.

SENATOR CHANBERS: Nr. Chairman and nenbers of the Legislature,
this is an amendnent that is peing offered for the sake of
presenting some consistency in the bill. npage 6 in line 10,
after "witten", insert the words "or oral". The first version
of the amendment that | offered was going to cause the
definitional section 4 which defines agreement so that it means
written or oral, | was going to say that does not apply to
Section 15 so that you woul dn't have the c¢onflict of requiring a
written agreement, but further down | anguage that says that jhe
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existing agreements must be renewed pursuant to sections, gpg
then it gives them which would include the definitional
section. So, if you read the bill without my amendment, it
could mean that the oral agreement nust be renewed as an oral
agreenment in accord with the definition in Section 4, So what |
want to do is just add this 1:. guage so that this provision,
Section 15 that deals with agreements, will contain the sane
parallel wording as the words in the definitional section. gg|
think that for consistency sake we ought to adopt this

anendment . When Senator Hall tried tostrike the word "oral "
fromthe definiti>n, Senator Ashford opposed it. Senator  Hal |
said that may make good |lawyer.. .well, | won't say what he gajg

because | don't remenber exactly, but it my make good lawy er
dollars but it doesn't make good |egislative sense. That's what

I will say. We should have a definition, thenit should apply
Whe_l’e\_/er_ the word belng defined appears in the bill . The
definition of ~agreement includes an oral agreement. The only
other place in the bill where we talk about agreenent requires
written agreement, but it also goes on to say that any agreenent
in existence at the tine of the effective date of this bill nust
be renewed pursuant to the sections in this bill. So oral can

be renewed as an oral agreement, written as witten, and if oral
agreements are good enough now, and Senator Ashford saysthey

are, they should continue to be good enough. So | 'm offering
this amendment which will bring consistency, andif Senator
Ashford is opposed to it, | would |ike him to have all the

opportunity he needs to do so, sp having offered the anmendment,
I will end ny opening and see what he gays.

SPEAKER BARRETT:‘ Senator Ashford, about t hree m nutes.
Correction, two mnutes.

SENATOR ASHFORD: | 'm Opposed to the anendnent. The reason t hat
we have the wads “written” and “oral" in the definition
section, as |I' ve said now four or five tines, is because we ;.o
dealing with all agreenments that are now in effect, whether they
be witten or oral. Senator Chanbers makes a point, but the way
to handle it is not to amend by inserting the word "oral". e
way to amendis in the definition section whichI' Il be happy to
doon Select File by sinply saying that except where an
agreenent is designated as witten ororal. | ynowthis sounds
confusing, but you do not, we do not want to be in 4 position,
and the bill does not intendfor there to continue to be oral
agreenents provided. Indealing with oral agreenments here

we're dealing with it in twoways, gne  oral agreenents that are
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now in effect, the bill is affecting those agreements and
requiring them to be in writing. The agreements that we're
talking about in Section 4 are to be written agreements. We
don't want them to be oral. We want them to be written, so we
cannot add oral to that. But, Senator Chambers has brought wup
another techrical point which I will be happy to deal with on
Seiect File by adding a phrase to the definition section. It is
not the point that Senator Hall brought up and so this...by my
point here is not inconsistent with my argument on that and I'm
sorry to be so corfusing, but I understand what he is saying.
It should not be dealt with in the way he is suggesting.

SPELKER BARRETT: Thank you. Senator Hall. Senator Hall.
Senator Ashford, your light is next, would you care for
additional time?

SENATOR ASHFORD: If you go...well, I'd call the question.

SPEAKER BARRETT: Certainly. Senator Chambers gave his
remaining time to Senator Ashford. That was the opinion of the
Chair. The Chair made a mistake when I said there was two

minutes left. Did you yield your time, your remaining time to
Senator Ashford? I'm sorry, I misunderstood.

SENATOR CHAMBERS: Okay.
SPEAKER BARRETT: I'm sorry.
SENATOR ASHFORD: Then is it my time then?

SPEAKER BARRETT: Yes. Senator Hall is not on the floor, it is
now your time if you'd like to take it.

SENATOR ASHFORD: And then who is after me?
SPEAKER BARRETT: Senator Chambers.
SENATOR ASHFORD: I would call the question.

SFEAKER BARRETT: I thought Senator Chambers was yielding his

time, as I said before. I'm sorry about that misunderstanding.
That was my error. This time 1s yours. You have called the
question, Senator Ashford. Are there five hands? There are.

Those in favor of ceasing debate, piease ote aye, opposed nay.
Have you all voted? Record.
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CLERK: 15 ayes, 15 nays to cease debate, Mr. President.

SPEAKER BARRETT: Debate does not cease. Senator Hall, would
you care to discuss the amendment?

SENATOR HALL: Thank you, Mr. President and members. The issue
here that Senator Chambers addresses clearly points out some of
tihhe problems with LB 371 and the ambiguity that it contains, I
mean the issue trat the intent for introduction of the bill was
to correct that same type of ambiguity that is currently in the
franchise act and I would say that had we adopted some of those
amendments that were laid out there earlier, that we might have
cleared some of that up. But what has happened is that today we
have danced to the tune of the lobby and it has prevented us
from penetrating LB 371 in any form or fashion. We have not
been able to, even though clearly and I think concisely pointed
out problems with the bill, been able to get ar amendment
adopted because the 1lobby would not like to see that happen.

And I mean it is in many cases, and specifically this one, the
bill contradicts itself. Senator Chambers' amerdment would
clarify that in a similar fashion that I tried to earlier. It's

not the same amendment but it is a similar type of correction
with regard to the issue of oral versus written contracts and I
would urge the body to adopt the Chambers amendment to the bill.

SPEAKER BARRETT: Senator Chambers, please, followed by Senator
Ashford.

SENATOR CHAMBERS: Mr. Chairman, I'd like to ask Senator Brad
Ashford a question.

SPEAKER BARRETT: Senator Ashford.

SENATOR CHAMBERS: Senator Ashford, how long have you been a
practicing attorney?

SENATOR ASHFORD: When I first...
SENATOR CHAMBERS: If he doesn't understand that one, he is not
going to understand the question, the main one, but I'll ask it

again. How long have you been a member of the bar?

SENATOR ASHFORD: ©Oh, 15 or so years.
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SENATOR CHAMBERS: Okay, now if a client came to you. ..
SENATCR ASHFORD: Doesn't show sometimes, but...
SENATOR CHAMBERS: Yes, it does. If a...

SENATOR ASHFORD: Being a member of the bar does not necessarily

equal anything, not 1like Senator Chambers. I mean, I would
attest. ..

SENATOR CHAMBERS: Okay. If a client of yours came to you and
he said, Attorney Ashford, I want to retain you to advise me on
this agreement I'm about to enter with this manufacturer. He
wants to allow me to sell his brand and he wants to assign me a
territory and he wants it to be an oral agreement. What do you

advise me to do, and there are hundreds of thousands of dollars
involved.

SENATOR ASHFORD: Under the law, the way it is now or under this
statute?

SENATOR CHAMBERS: Under the law or this statute.

SENATOR ASHFORD: Under this statute I would tell him it would
have to be in writing.

SENATOR CHAMBERS: Okay. Now, so we can take 1t a step at a
time, Brad, this law is not in effect so that we can deal with
what we face right now. Without this law, what would you advise
me?

SENATOR ASHFORD: I would advise it to be in writing, but...
SENATOR CHAMBERS: Why?

SENATOR ASHFORD: Why, because the terms and conditions are
clear and both parties know what the agreement is.

SENATOR CHAMBERS: Thank you.
SENATOR ASHFORD: But often..
SENATOR CHAMBERS: That's all, you answered the question. Thank

you. Members of the Legislature, any person would know that an
agreement of this kind should be in writing. Those people out
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in the |0bby gave Senator Ashford one of t hose boil er p| at e
bills with prOViSiOnS init t hat make no sense’that are
contradi ctory and go agai nst the practices of good business that
even a person like nyself who amnot a businessman ,qud never
agree to. His advice would be that the agreenent be in writing.
Anybody who is entering one of these agreements would want it in
writing. The only one who would stand to profit by it not being
inwiting is one who wants to be ing position to manipulate
the agreenent. So the only kind of agreement we could have that
isnot in writing nowwould be the kind that a person would
enter into against good |egal advise, against sound business
practices so that the stronger could mani pul ate the weaker. But
here is what Senator Ashford has told us, | i do

hi nk, that  t
what | amtrying to do to bring about consi ster%cny shou?d be czjone

in the definitional section. gepator Hall tried to do that and

Senator Ashford said he tried to do it the wong g,y So |
offered language to try to bring consistency petween the
definitional section and the text of the bill. Naybe what

should = have been done, and | thought about doing thi's except
that with the high paid lobbyist drafting this bill, ynogam| to

tell thema better way to do it, but usually when we talk gphout
definitions and words, we say the words shall have the neanings
inwrds to this effect. For purposes of this bill the
defini tions found in these sections shall be used unless the
context indicates otherwise or requires otherwise or otherwise
requires . =~ They could have done that and we woul dn't have had
all this discussion. Byt you' ve got these geniuses out there
making all this nponey and they can now go to the people who
hired themand say, see, | really earned ny noney. vousee how
hard it was to get that bill to nove. It wasn't hard to get the
bill moved because the skids were Preased and it was going to
nmove because of who is pushing the bill. that will happen more
times before thissessionis over, but | just want to take the
opportunity to show how Senator Hall has, in g eoman fashion,
tried to demonstrate that these bills have infirmties but the
body has been conditioned to let the bill go in the form is

offered and these pmtters are not corrected because they have
been instructed in the body.

SPEAKER BARRETT: One mi nute.

SENATOR CHAMBERS: .|, . not to anend the bill in any fashion. So
I"'moffering these words of anmendment and you can accept them or
reject them You can anend the definitional section, you can
amend any part of it you want to or don't anmend It's on
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record where | stand and th, 3 about, all that | need to
di stance nyself fromthis bill and the way it is witten.

SPEAKER BARRETT: Senator Ashford, please.

SENATOR ASHFORD: The | anguage that Senator Chanbers wants
to...or add by adding oral is an inappropriate gmendment. | t
should not be added to the bill becauseit would be totally
inconsistent with what the bill is trying to accomplish.  after
a full af ternoon of debate, they haverzised an i ssue on the
definition section which is now, finally, sfter nine amendments
which tn me make some sense and shoul d be 1 ocked at. I've read
the bill totally before this tjme. I've had experience in
franchise law, that's why | took the case. If theregre
| obbyists and if this bill is greased, then it's greased, I
don't  know. It doesn' t...l haven' t. | don't have any coment
on that or | don't particularly care. | read the bill, |
understood  "t. | believe it's proper and appropriate to handle
franchise law in statute ragther than case law. | said that at
the beginning of this presentation. Byt after nine amendnments
or ten amendments now, Senator Chanbers has brought up 5 poing
which is totally different fromthe point that Senator Hall
brought up in his initial amendnment and it may be that we need

to add a phraseto the definition section . But 1'll tell you
what, if, after ten anmendnments in five hours of debate, we're
down to one phrase addedto one section, | don't think that the
bill is badly drafted. This bil | is identical or very close ¢o

a M nnesota |aw which has withstood a court test in the district
court, Federal District Court of Mi nnesota in the Eighth

Circuit. It's anarea of law that | am familiar with, maybe |
shouldn't continue (o say that because maybe | have proven to
you that I'mnot, but | do understand it and | believe that it' s

appropriate to handle relations between, in this area through
statute, not with inconsistent case |aw. Again, many of us have
bills that |obbyists are on both sides of or%’, rone side or not
involved in at all. I wi shed 1'd had some Io%bylsts hel pi ng me
on the semi automatic rifle bill yesterday, I guess. But |
really believe in what |'mdoing or it wouldn"t be before the
body. Senator Chambers is an excellent senator. peknows about
the process and he knows about statutory |anguage and it's
hel pful that we finally have gottengsonething that maybe needs

to be added to the bill but it was done, | believe, in a
constructive way and I'mtaking it in aconstructive way and |
wi || be happy to deal with it between now and Select File, gnd

had it been brought to me before this time, | would have dealt
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with it at that time. | try to be fair with the bills that |
introduce and | try not to be..clobber people over the head
with them But in any event, the anmendnent that we're talking
about should not be adopted. |t opensup the bill and so’ |

woul d ask that it not be added on. Thank you.

SPEAKER BARRETT: Thank you. Senator Labedz, foll owed by
Senators Lanb and Hal | .

SENATOR LABEDZ: Call the question.

SPEAKER BARRETT: Th- question has been called. Eijyve hands?
Those in favor of ceasing debate please vote aye, opposed nay.
Please record.

CIERK: 26 ayes, 0 nays, M. President, tgcease debate.
SPEAKER BARRETT: Debate ceases. Senator Chanbers, for closing.

SENATOR CHAMBERS: M. Chairman and nenbers of the Legislature,

what Senator Ashford has acknow edged and \what |' ve tried to
demonstrate, initially py trying to help Senator Hall get at
i east one of his amendnents$ adopted, even though | uppor ted
ot hers, that which has been denonstrated is tﬁat there I snore
t han one way to skin a cat. If you have two provisions jp

statute and they don't agree with each other andyou try to
create consistency, then you're goi ng to either mak e
proposition A consistent with proposition B or you' re going to
make proposition B consistent with proposition A It doesn't

make sense to have both of themthere, when to have both of

them you' re saying contrary things. Senator Ashford said this

bill is similar to a bill in the State of "Meningitis".

(laughter) Senator Ashford is nunb. That does not necessarily

mean that it is a good bill, so however he wants to bring about

the consistency is fine with ne. Thebill wll still not be
good. The fact that he has come to see that there is an
i nconsi stency that needs rectification somehow does not say that

the ot her anendnments offered by Senator Hall were not valid.

has gotten through to himthat the inconsistency in the bill now
cannot be rationalized away. To argue against the amendments of
Senator Hall is simplyto say you have a difference of opinion,

but it's not to say that Senator Hall's anendnentsare not
justified, that they lack merit and that they should not be
added to the bill. |t h jpens that it came on a day and on a
bill when the work had been done before the ,ctyal |egislation
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cane before us and, Senator Ashford, that's why there could be
no adoption of other people's anendments. |f you hadn't given
perm ssion for there to be an amendnment to the bill of the kind

that |'m talking about,wherever you place the amendnent, that
woul d not be adopted. And to prove’it, whenwe get on Select,

tell them you don't want the amendment, you' |l take the bill
just the way it is, you read it over, you talked tg those who

support it and the amendment ispgt necessary and I' || bet you
that is what is going to happen on Sel ect and we can get the the

transcript of today to showit . The word will come down that
there doesn't need to pe any amendnent because to allow one
mght open it up for others. So I'mstill syggesting that we

adopt my amendment, although if you do, {f you adopt that
amendment, it will be consistent, but’it will pa the funniest

thing that has happened jn the Legislature this session.
(laughter) | yield.
SPEAKER BARRETT: Thankyou. And the question is the adopt i on

of the Chambers amendment. Thosein favor vote aye, opposed
nay. Haveyou all voted? Record.

CLERK: 2 ayes, 23 nays, Nr. President, on adoption gf the
amendment.

SPEAKER BARRETT: Notion fails.

CLERK: Senat or, did you want that other amendnent that you had
here then?

SPEAKER BARRETT: It is withdrawn.

CLERK: | have nothing further on the bill, Nr. President.
SPEAKER BARRETT: Thankyou. The question is the gdvancement of
the bill. Any discussion? Senator Hall.

SENATOR HALL: Thank you, Nr. President, very briefly I just
believe it or not I'mnot going to vote to0 “aqyance the bill. i
think the bill will advance gnd | fully expect that to happen,
but | do hope to work with Senator Ashford between now gpg

Select File on at |east sonme of the gpendments that | think were
very nuch issues that probably the body rejected because they
hadn't  been tal ked about prior to discussion heregp, general
File. Again, it goes back to the fact that | was | haware that
the bill was coming to thefloor today, andl apologize for
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that. | don't apologize for the fact that |I offered them pg¢
we spent some timediscussinglegislation. That's what we' re
here to do. But with that, I'mgoing to vote 3t this time not
to advance the bill and hope that we can work out some of these
i ssues between now and Select File. Thank you, Mr. President

SPEAKER BARRETT: Senat or Chanmbers, followed by Senator Ashford.

SENATOR CHAMBERS: Mr . Chai rman andnenmbers of the is ture
to be very brief, I'"'mgoing to |l ook at whatever Senat0|g

Sena_tor Ashf_ord may be able to come up with. | muncomortabl e
talking on this bill because on liquor jssues |'m opposed to
liquor, | really am And to try to bring equity between two of
those forces that are maybe fighting each other on it, it s
difficult for me because if | say IlkeSO ebody said, a plague
on both their houses, but there is an issue here f how we're

goi ng to | egi slate and the kinds of principles were going to
put in place through the laws. \wen we talk about restrlct i ng
certain types of activity, giving an apparent advantage to ggme
over others, then there are some points that | have o try to
make. But i f you want to wipe out the wholesaler, wipe out” the
manuf acturer, wipe it all out, | don't really care gpout that.
So that is not what | am that concerned about.

he some
way t hat the manufacturer could beat all of these Wﬁ IIesa ers
and then others catch the nessage and maybe they won't deal with

them fine, so that is not what has notivated me today. I'm not

concerned for the retailer |, I'm not concerned for t he
whol esal er, I"m not concerned for t he manuf act ur er . | 'm
concerned about the process by which we gre |egislating and |
also will not vote to advance the bill.

SPEAKER BARRETT: Senator Ashford.
SENATOR ASHFORD: I'"djust ask that the bill be zqyanced.
SPEAKER BARRETT: Thankyou. Senator Landis.

SENATOR LANDIS: I just want to tell Senator Chambers that a
pl ague from both your houses comes from Romeo and Juliet in
which the prince tells the Capulets gnd the Montagues, who were
warring, to stop fighting, and that in this case the whol esalers
and the retailers has neither produced Romeo nor Juliet jp
LB 371.

SPEAKER BARRETT: Thank you. Anyother discussion? |f pot, |
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presume we are ready to vote on the advancement of the bill.

Those in favor vote aye, opposed nay. Have you all voted?
Please record.

CLERK: 30 ayes, 2 nays, Mr. President, on adoption of the
motion to advance LB 371.

SPFAKER BARRETT: LB 371 1is advanced. Messages on the
President's desk.

CLERK: Mr. President, an announcement that Revenue Committee
will meet 1in executive session tomorrow at one-fifteen in
Room 1520; Revenue Committee tcmorrow, Room 1520 at one-fifteen.

Business and Labor gives notice of confirmation hearing, or a
report on the confirmation hearing, I should say.

Amendments to LB 89 by Senator Chambers, LB 250 by Senator
Schimek, LB 224 by Senator McFarland, LB 235 Senator Hall,
LB 811 by Senator McFarland. ({See pages 1269-71 of the
LLegislative Journal ) That's all that I have, Mr. President.

SPEAKER BARRETT: Thank you. Senator Schellpeper, wculd you
care to.do the honors?

SENATOR SCHELLPEPER: Sure would. [ would move that we adjourn

until 9:00 a.m., tomorrow morning, March 22.
SPEAKER BARRETT: You've heard the motion to adjourn until
tomorrow morning. Those in favor say aye. Opposed no.

Carriec we are adjourned.

- )
Proofed by: C7;f§ﬁ;;j xijzﬂ%iki/égﬂéi”

LaVera Benischek
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SENATOR LINDSAY: Mr. President, I would move the adoption of
the E & R amendments to LB 449A.

SPEAKER BARRETT: Shall the E & R amendments to 449A be adopted?

All in favor say aye. Opposed no. Carried, they are adopted.
Senator Lindsay, on the advancement.

SENATOR LINDSAY: Mr. Pres:dent, I move that LB 449A be
advanced, as amended.

SPEAKER BARRETT: Shall the bill, as amended, be advanced?
Those in favor say aye. Opposed no. Carriea, the bill

is advancecd. Any messages on the President's desk?

CLERK: Mr. President, I dc. I have amendments to be printed,
from Senator McFarland, to LB 224; Senator Withem to LB 371; and
Senator Withem to LB 569. That's all that I have,

Mr. President. (See pages 1302-03 of the Legislative Journal.)

SPEAKER BARRETT: Thank you, sir. Senator Korshoj, would you
care to adjourn us until tomorrow morning.

SENATOR KORSHOJ: Mr. Speaker, I move we adjourn until nine
o'clock, a.m., March 23rd.

SPEAKER BARRETT: Thank you. You've heard the motion to adjourn

until tomorrow morning at nine o'clock. All in favor say aye.
Opposed no. Ayes have it, carried, we are adjourned.

Proofed by: 77’0/‘4/@1”(/ XQML
Marllyn anﬁ;{
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March 27, 1989 LB 89, 89A, 183A, 285, 371, 490, 574
574A

SPEAKER BARRETT PRESIDING

SPEAKER BARRETT: Good afternoon, ladies and gentlemen. Welcome
Lo the George W. Norris Legislative Chamber. For this
afternoon's business, Mr. Harland Johnson with the opening
praye..

HARLAMND JOHNSON: (Prayer offered.)
SPEAKER BARRETT: Thank you, Harland, very much. Roll call.
CLERK: 1 have a quorum present, Mr. President.

SPEAKER BARRETT: Thank you. Any corrections to the Journal,
Mr. Clerk?

CLERK: No corrections, Mr. President.
SPEAKER BARRETT: Any messages, reports or announcements?

CLERK: Mr. President, your Committee on Enrollment and Review
respectfully reports they have carefully examined and engrossed
LB 183A and find the same correctly engrossed, LB 574 and
LB 574A, all correctly engrossed, those signed by Senator
Lindsay. /(See page 1336 of the Legislative Journal.)

Mr. President, your Committee on Enrollment and Review reports
LB 371 to Select File, LB 89 and LB 89A all to Select File, some
having E & R amendments attached. (See pages 1330-36 of the
Legislative Journal.)

Mr. President, I have two Attorney General's Opinions to be
inserted in the Journal. (One re: LB 490. See pages 1340-41 of
the Legislative Journal.) And that 1is all that 1 have,
Mr. President.

And, Mr. President, I have amendments to be printed from Senator
Lanb to LB 285. (See page 1342 of the Legislative Journal.)
That's all that I have, Mr. President.

SPEAKER BARRETT: Thank you. A couple of announcements, guests,
which we presently have with us under the south " alcony; Senator
Korshoj has from Herman, Nebraska, GCarnet Johnson visiting with
us. Garnet, would you please stand and take a bow. Thank you.
And a guest of Senator Hartnett, also under the south balcony,
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LR 67
SENATOR LANDIS: The question 1is the advancement of LB 566.
Those in favor vote aye, those opposed vote no. Upon the

completion of this vote, the Clerk will read into the record
those items that are necessary and then we'll entertain a motion
to adjcurn. It would be painful to think that a call of the
house would be necessary to dispose of this matter at this late
hour. 1If you're in the Chamber, please return to your chair and
vote one way or the other on the advancement of 566. The Clerk
will record.

ASSISTANT CLERK: 27 ayes, O nays on the advancement of the
bill, Mr. President.

SENATOR LANDIS: Mction is advanced and zhe bill is advanced.
Mr. Clerk, read into the record those items you have before us.

ASSISTANT CLERK: Mr. President, I have a new resolution, LR 67
by Senator Wesely. (Read brief description. See page 1416 of
the Legislative Journal.)

Amendments to be printed from Senatcr Rod Johnson to LB 78;
Senator Chambers to LB 399; Senator Chambers to LB 220 and
Senator Hall to LB 371. (See pages 1416-21 of the Legislative
Journal.) And that's all I have, Mr. Pres:dent.

SENATOR LANDIS: Thank you, Mr. Clerk. The Chair recognizes the
distinguished senator from northeast Nebraska, Frank Korshoj.

SENATOR KORSHOJ: Mr. Chairperson, I move that we adjourn until
April 3rd at 9:00 a.m.

SENATOR LANDIS: You've heard the motion. Those in favor say
aye. A machine vote has been called for. Those in favor vote
aye, those opposed vote no. Somebody must have heard about a

party. 1I've got a whole sheaf of bills. Just wait for a second
and I'll go down to my office and get them and we can stay in
session. The Clerk will record.

ASSISTANT CLERK: 23 ayes, 1 nay on the motion to adjourn,
Mr. President.
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SENATOR WITHEM: Certainly.

SENATOR HABERMAN: Senator Withem, did you receive a copy of a
notice that the Revenue Department had sent to all of the
entities?

SENATOR WITHEM: I received it. I saw that on Friday, vyes.

SENATOR HABERMAN: I believe that notice explains exactly the
intent of the legislation, but you have no problem with it, is
that correct?

SENATOR WITHEM: Yeah, I have no problem with the intent of the
legislation. I understand the intent of the legislation.

SENATOR HABERMAN: Okay, so as ] understand it then, you and

Senator Lamb or somebody is going to get together and change the
language if it needs to be changed.

SENATOR WITHEM: Only if it absélutely needs to be. I don't
want to bring the bill back unless we have to.

SENATOR HABERMAN: That will be fine. Thank you, Senator
Withem.

SPEAKER BARRETT: Any other discussion? Anything further? On
the motion then to advance the bill, those in favor say aye.
Opposzed no. Ayes have 1it, carried, the bill is advanced.

LB 371, Mr. Clerk.

CLERK: Mr. President, on 371 I have E & R amendments first of
all, Senator.

SPEAKER BARRETT: Senator Lindsay.

SENATOR LINDSAY: Mr. President, I move that the E & R
amendments to LB 371 be adopted.

SPEAKER BARRETT: Shall the E & R amendments to LB 371 be
adopted? Those in favor say aye. Opposed no. Carried, they

are adopted.

CLERK: Mr. President, I now have an amendment to the bill from
Senator Withem. Senator, your amendment is on page 1303 of the
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Journal.

SPEAKER BARRETT: Senator Wthem

SENATOR W THEM Is this the amendnent that | filed on nmy own,
page...? If it is, I'mgoing to withdraw that. Senator Hal |
has asked me if 1'd carry a series of amendnments that he has to
the bill, not a series, a single amendnent that he pas on the
bill. Senator Haberman, don't |ook at me that way, |'m sorry.

CLERK: So you want to withdraw this one, Senator?

SENATOR WITHEN: Yeah, | withdraw the one published under ny
name.

SPEAKER BARRETT: It is withdrawn.

CLERK; Nr. President, Senator Wthem would offer the H Il
anmendnment found on page 1416 of the Journal.

SPEAKER BARRETT: Senator Wthem

SENATOR W THEN: Yes, Senator Hall asked me to carry these. e
left with the assurance that he has visited with the sponsors cl)—“
the bill and the folks in the industry that are concerned sphout
passage of this bill and that there is nothing in these that are
of any controversy, at least with those individuals. they deal
with some of the points that were raised on General File when
Senator  Hall and Senator Ashford were having a |engthy
di . scussi on about the bill. They do, basically, three |n S.
Nunber one, there was evidently sone discussion on the bil at
there was a difference between. . sone cases we nade reference in
the bill to simlarly situated ‘whol esal ers. In other place
the bill we had simlarly situated Nebraska whol esal ers ang
was a conflict in the bill. sSenator Hall's oreference was to go
with simlarly situated. ..General File, he has agreed to
clarify, for purposes of clarification in the bill, to go to
simlarly situated Nebraska whol esalers. That's for purposes of
clarification of the bill that the standard by which we will pe
judging will be other wholesalers in the State of Nebraska, npot
ot her whol esal ers in our nation. Secondly, we made reference,
and this is how | got involved in this, | pade the m stake of
payi ng attention during one of these amendnents and of fered what
thought was a good argument on the floor and then (¢areq an
amendment in the Journal to clarify the point. Thereis a point
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in there indicating that a beer manufacturer cannot ask for
aUd(Ijted fr: nanci al V\hstat err]’rents andd ot h?r fhl nancial data if you
read it that way. at the second part of the mendment does
item2 on page 1416, clarifies that the word "augitegm cvescrl bes
all three pieces of this informatxon, pot just the first in the

series. It's pretty much clerical. ThenSenator Hall goes on
to say, a supplier may require profit and |oss statenents,

bal ance sheets or financial records which are certified by the
whol esal er or an officer thereof. |p other words, they don' t
have to be audited but they will be certified as being trye.

The concern that  senator Ashford  said abouf changing
this...striking this language entirely was that they don't nt

to have to go through audited financial statenents on a rron%a]y

basis. This clarifiesthat point that these financial
statenents need not be audited but that the supplier may require
a profit and |oss statement. And then the rest of it is
primaril y renumbering until you get downto point 6 on page 1416
where we strike language. Thebil | had specific arbitr ati on
provisions that would define conflicts that garise in the

rel ationship when problem .uld come into play between the
supplier and the wholesaler. Striking this Ianguage makes the
Uni form Arbitration Act, which this Legislature passed a couple

of years ago, apply in these . ituations. Those are basicall
the three things that the Hall anmendnent does. uld urge yoﬁ
to support the Hall amendment and add it to this biVYq. 1 will

attenpt to answer any questions that anybody may have.

SPEAKER BARRETT: Thank you. Di scussion of the Hall amendment
as offered by Senator Wthem Senator Haberman.

SENATOR HABERMAN: M. President, nembers of the pody, Senator
Wthem did his usual excellent job of explaining the amendment
and I would like to inform the body that | (g upport the
anendnent and urge you to vote to adopt the amanam?t Thank
you, Mr. President.

S PEAKER BARRETT: Tha_nk you. Further discussion? Seeing none,
Senator Wthem anything further?

SENATOR WL THEM:  No, maybe | ought to reread them after Senator
Haber man agrees with them but other than that | would urge you
to adopt the Hall anendnents.

SPEAKER BARRETT: Thank you, Sir. Those in favor of adopting
the anendnment please vote aye, gpposed nay. Record, please.
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CLERK: 26 ayes, O nays, Mr. President, on adoption of Senator
Hall's amendment as offered by Senator Withem.

SPEAKER BARRETT: The amendment is adopted. Anything further?
CLERK: Nothing further on the bill, Mr. President.

SPEAKER BARRETT: Senator Withem, anything further on the bill?
Are you handling 1t for...

SENATOR WITHEM: No, I should not be handling it. Maybe Senator
Haberman would be a more appropriate person to handle it. I
don't know if he has anything on it. I'd yield my time to
Senator Haberman.

SPEAKER BARRETT: Senator Haberman.

SENATOR HABERMAN: Mr. President, members of the body, I ask for
the advancement of LB 371.

SPEAKER BARRETT: Thank you. Any other comments? If not, those
in favor of the advancement of the bill please say aye. Opposed

no. Ayes have it. Carried. The bill is advanced. Next bill,
Mr. Clerk.

CLERK: Mr. President, the next bill is LB 89. The first item
1 have are Enrollment and Revue amendments.

SPEAKER BARRETT: Senator Lindsay.

SENATOR LINDSAY: Mr. President, I mcve that the E & R
amendments tc LB 89 be adopted.

SPEAKER BARRETT: Shall the E & R amendments to the bill be
adopted? Those in favor say aye. Opposed no. Carried, they

are adopted.

CLERK: Mr. President, Senator Withem would move to indefinitely
postpone the bill. Senator Lynch would have the option to lay
the bill over, Mr. President.

SPEAKER BARRETT: Senator Lynch, what are your wishes?

SENATOR LYNCH: 1I'd be willing to lay it over, Mr. Chairman.
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April 6, 1989 LB 77, 99, 135, 143, 206, 213, 228
228A, 247, 323, 324, 371, 381, 423
486, 487, 487A, 488, 488A, 508, 509
566, 592, 605, 627, 643, 669, 714
722, 756, 781, 793
LR 70

PRESIDENT NICHOL PRESIDING

PRESIDENT: Ladies and gentlemen, welcome to the George W.
Norris Legislative Chamber. We have with us this morning as our
Chaplain of the day Dr. Paul Lundell of the Dundee Presbyterian
Church in Omaha. Would you please rise.

DR. LUNDELL: (Prayer offered.)

PRESIDENT: Thank you, Dr. Lundell. We appreciate your message
this morning. Roll call, please. Record, please.

CLERK: I have a quorum present, Mr. President.

PRESIDENT: Thank you. Do we have any corrections to the
Journal?

CLERK: No corrections, Mr. President.

PRESIDENT: Good. Any messages, reports or announcements?

CLERK: Mr. President, Enrolliment and Review reports LB 77,
LB 371, LB 592, LB 643, LB 714, and LB 781 as correctly
Engrossed. Enrollm=nt and Review also reports LB 99, LB 323,

LB 143, LB 213, LB 381, LB 423, LB 509, LB 793, LB 605, LB 135,
LB 324, LB 756, LB 206, LB 669, LB 486, LB 487, LB 487A, LB 488,
LB 488A, LB 228, LB 228A, LB 627, LB 508, LB 722, and LR 566 to
Select File, some of those having Enrollment and Review

amendments attached. (See pages 1533-40 of the Legislative
Journal.)

Mr. President, Senator Warner would like to print amendments to
LB 247 in the Uegislative Journal. That's all that 1 have,
Mr. President. (See page 1540 of the Journal.)

PRESIDENT: Okay. We'll move on to LR 70.

CLERK: Mr. President, LR 70 has been offered by Senators
Ashford and Moore. It's found on page 1476. (Read brief
summary of resolution.)

PRESIDENT: Senator Ashford, vlease.

SENATOR ASHFORD: Thank you, Mr. President and members. Last
year we passed legislation which authorized the profession of
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LR 74

SPEAKER BARRETT: The resolution is adopted. Members, please

return to your seats for Final Reading. T ur friends in the
ba' coni es, we are about to proceed into Fi nal Read Ng which is
the final time the bill is considered by this Legi s\ivature and
constitutionally we are required to read every bill in its

entirety. The Clerk wll, very shortly, start reading the bjll

and the vote will be taken for the final time in order "to either

pass it into lawor not pass it into | aw Menmbers, return to

your seats for Final Reading. (Gavel.) Menbers, please take
your seats for Final Reading. Pleaseread LB 77, Mr. Clerk.

CLERK: (Read LB 77 on Final Reading.)

SPEAKER BARRETT: All provisions of law relative to procedure
having been complied with, the question is, gshall LB 77 pass?
Those in favor vote aye, opposed nay. Record, please.

CLERK: (Record vote read. See page 1630 of the Legislative

Journal.) 40 ayes, 0 nays, 9 excused and not votin
Mr. President. y 9:

SPEAKER BARRETT: LB 77 passes. LB 371 with the emergency
clause attached.

CLERK: (Read LB 371 on Final Reading.)

SPEAKER BARRETT: All provisions of law relative toprocedure
havi ng been conplied with, the question is, gshall LB 371 with
the emergency cl ause attached becone | aw? All in favor vote

aye, opposed nay. Haveyou all voted? please record.

CLERK:  (Record vote read. See page 1631 of the . Legislative
Journal . ) 40 ayes, 1 nay, 2 present and not voting, 6 excused
and not voting, M. President.

SPEAKER BARRETT: LB 371E passes. LB 592.

CLERK: (Read LB 592 on Final Reading.)

SPEAKER BARRETT: Al'l provisions of law relative to procedure
having been conplied with, the question is, shall LB 592 become
law? Those in favor vote aye, opposed nay. Haveyou all voted?
Please record.

CLERK: (Record vote read. See pagel1l632 of the Legislative
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Journal.) 32 ayes, 7 nays, 3 present and not voting, 7 excused
and not voting, Nr. President.

SPEAKER BARRETT: LB 592 passes. LB 643E.

ASSISTANT CLERK: (Read LB 643E on Final Reading.)

SPEAKER BARRETT: All provisions of [aw relative toprocedure
havi ng been conplied with, the question is, ghall LB 643 with
the emergency clause attached pass? Al| in favor vote aye,

opposed nay. Haveyou all voted'? pjease record.

ASSISTANT CLERK:  (Record vote read. See page 1633 of the
Legi sl ative Journal.) The vote is 42 ayes, 1 nay, 6 excused and
not voting, Nr. President.

SPEAKER BARRETT: LB 643Epasses. | B 714E.

ASSISTANT CLERK:  (Read LB 714E on Final Reading.)

SPEAKER BARRETT: All provisions of law relative to procedure
havi ng been conplied with, the question is, shall LB 714 with
the emergency clause attached become law? All in favor vote
aye, opposed nay. Haveyouall voted? Record.

ASSISTANT CLERK: ﬁRecord vote read. See page 1634 of the
Legi sl ative Journal.) The vote is 41 ayes, 0 nays, 2 present

and not voting, 6 excused and not voting, Nr. President.

SPEAKER BARRETT: LB 714E passes. Anything for the record
Nr. Clerk? '

CLERK: Nr. President, one item Senat ors Haberman and Hal |

have amendnents to be printed to LB 325.
Legislative Journal.) That's all that | hé\s/;g,e W\FgeF}r%%?é)efnt. the

SPEAKER BARRETT:  Thankyou. And while the Legislature is in
session and capable of transacting business | propose ;g sign
andldo sign LB 643, LB592, LB371, LB77, LB714. 14 General
File, Nr. Clerk, LB 84.

CLERK: Nr. President, LB 84 was introduced by Senator Lanb with
Senators Conway, Haberman, Beck, Korshoj, Rod Johnson andCarson
Rogers added as co-introducers. Read.) The bill was
i ntroduced on January 5, M. President. |t was referred to the
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April 11, 1989 LB 77, 84A, 84, 371, 592, 643, 714
739, 747

the revenues are at that point. There will be plenty of time to
introduce legislation to remedy the situation. With that,
Mr. President, I would ask that the amendment be adopted.

SPEAKER BARRETT: Thank you. Question is the adoption of the
Lamb amendment <o 84A. Those in favor vote aye, opposed nay.
Record.

CLERK: 27 ayes, 2 nays, Mr. President, on adoption of Senator
Lamb's amendment.

SPEAKER BARRETT: The amendment is adopted. On the bill,
Senator Lamb, would you care to move the A bill?

SENATOR LAMB: I just move that the A bill be advanced,
Mr. President.

SPEAKER BARRETT: Any discussion? Seeing none, those in 1.vor
of that motion vote aye, opposed nay. Record.

CLERK: 26 ayes, 3 nays, Mr. President, on the advancement of
LB 84A.

SPEAKER BARRETT: LB 84A is advanced. 1'd like to ask your
cooperation in addressing the next two bills. Mr. Clerk.

CLERK: Mr. President, LB 747 was introduced by Senatcr Chizek.
I do have a motion to indefinitely postpone, as offered by
Senator Hall. Senator Chizek would have the option to lay the
bill over, Mr. President.

SPEAKER BARRETT: Senator Chizek, your pleasure.
SENATOR CHIZEK: Lay it over.

SPEAKER BARRETT: 1t shall be 1laid over. Thank you. Anything
for the record?

CLERK: Mr. President, bills have been presented to the Governor
that were read on Final Reading this morning. (LB 77, LB 371,
LB 592, LB 643, and LB 714.) Senator Withem has amendments to
LB 84 to be printed; Senator Hannibal would like to add his name
to LB 739 as co=-introducer. That's all that I have,
Mr. President. (See pages 1637-38 of the Legislative Journal.)
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April 17, 1989 LB 77, 371, 423, 592, 643, 714, 761
LR 78

Morrissey's amendment.

PRESIDENT: The Morrissey amendment is adopted. Do you have
anything for the record, Mr. Clerk?

CLERK: Not at this time, Mr. President.

PRESIDENT: Okay.

CLERK: Mr. President, Senator Dierks would move to amend the
bill.

PRESIDENT: Senator Dierks, please.

SENATOR DIERKS: Mr. President and members of the body, 1
would move that we adjourn until tomorrow morning at
nine o'clock.

CLERK: Mr. President. s me items for the record, yes, thank
you. A communication from the Governor to the Clerk. (Read.
Re: LB 77, LB 371, LB 592, LB 643, and LB 714. See page 1736
of the Legislative Journal.)

A study resolution proposed by Senator Gocdrich, LR 78. (Read
brief explanation.) Senator Landis has amendments to LB 423 to
be printed, Mr. President. (See pages 1736-37 of the
Legislative Journal.) That is all that I have.

PRESIDENT: The motion is we adjourn until tomorrow morning at
nine ¢'clock. All those in favor say aye. Opposed nay. You

are adjourned until nine o'clock tomorrow morning.
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Nay 9, 1989 LB 371, 812

the vote portrayed was the fact that there js npre than just
frustration with the process. There is frustration with the
expendi tures and how they have been handled in LB 812. vyqg, pave
not heard a V\D_I‘d really about any of the ot her pr Oj ects in
LB 812 until just now. Virtually, no explanation or discussion
of those issues until right now because the bill didn't have the
E clause on it. And now they become the bait, by which you 4

asked to junmp on the hook with regard to advancing the bill Wlt%
the E cl ause. | didn't hear one thing that Senator Hanni bal
tal ked about in his explanation that was of emergency nature.
And many times we put the E clause on bills because it isgn
expedient thing to do. | can think of one, for exanple, that |

t al ked about at |east for a half a day on LB 371, had the
E clause on it. What good reason was there for an E clause on

that bill'? Nobody seenmed to know the answer to that guestion.
The fact of the matter is that the vote has been taken gnd the
deci sion has been nade with regard to whether or not it passes.
I't passes, it just has to wait for probably 60 to 9o0days with

regard to when those contracts, or what Senator Hannibal talked
about, can be let. All that work can be done yp to oint in

tinme. Anybody that we' re dealing with on a contractual basis
will be nore than willing to wait for the nmoney to (oll in. And
| can't inmegine that at "this point...although paybe we are,
maybe we' re paying themup front, | pean, maybe that's the way
we do it. Maybe we...as soon as the bill is gding to be signed,
we' re going to cut checks to ga|| these contractors, | don't
know. But | have to think that what this situation is is just
one of expediency and let's get this puppy out of the way and
maybe the...the stench will go with it when we get done

advancing it. I would urge the bod to ej ect the
reconsi deration motion becausg I don'.t thi¥1k there hds been an

good argument for it and | would urge you to (o that at this
point.

PRESIDENT: Thank you. Senator Wthem please, followed by
Senator Noore and Senator Warner.

SENATOR W THEN: Yeah, | probably can add very |ittje to. what
Senat or Hal | had tosay and | will probably take#ive m nut es
not adding nuch to what he had to say, because | share. | ghare
his frustrations. The process js just so predictable, so

predictable that people that have beenaround a while could
alnost...could have alnpst written this gcenario a nmonth ago
t hat members would have a concern about something in an
appropriations bill. They would badger away. They would

6013



